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                                              METHODOLOGY   

 

The present research study is an analysis of the existing space regime and the IP Regime in view 

of the developments in India and other countries. The research primarily studies the features and 

shortcomings of the UN treaties and principles and aims to provide a viable solution for the 

legislation gap between the two domains. The study also aims to touch the issues existing due to 

the absence of a uniform  platform for the adressal of IP Issues commercialization of outer space 

activities and joint venture programs. The source of data referred are Principles, Treaties, 

Convention, Journals, Research papers, Internet sources and Newspapers.     
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                           RESEARCH QUESTIONS 

 

1.  Whether the existing IP Law Regime successfully addresses issues of patent 

infringement and challenges faced  under  joint venture programs in Outer Space? 

 

2.  What are the disparaties under the Copyright Law  of U.S. , U.K and India and  how 

does it create a hurdle in governing copyright issues in Outer Space? 
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                                                      ABSTRACT 

 

Intellectual Property Rights and Space Law, prima facie fall in different domains of Law. While 

the former is a national legislation which protects  the rights of the creator/inventor  and  gives 

him protection from any misuse of his creation, the latter is a subject matter of international law 

and facilitates the exploration of Outer Space without any undue restriction or limitation. The 

combined study of the two involves deep analysis of the UN Conventions, treaties and principles 

in respect of both and the emerging issues out of the commercialization of outer space activities. 

With the private players coming in, the role of IP Law in Space Activities has become significant 

and requires immediate attention  as exploration of Space requires huge investments and in such 

cases, any discovery made by private enterprises must be recognised and given due credit. Also 

the dissimilarities among  national laws of each country make it more difficult to address IP  

issues in outer space as there is no unanimity or a common  platform  to determine them.  

    This paper attempts to investigate the legal provisions, policies and rules governing Space 

activities and IP issues involved in it. It specifically intends to study and examine the patent and 

copyright issues in Outer Space Activities and unfold viable solutions to meet the legal vaccum 

between  the two regimes.  

  

Keywords: U.N. Conventions, Patent, Copyright, Commercialization of outer space 
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1.  INTRODUCTION 

Space exploration can be traced back to the historic launch of Sputnik by USSR in the year 1957.  

This was followed by the U.S. with the launch of Explorer I in January, 1958.  Thereafter various 

other countries such as, China, EU and India have joined  the league of Space faring nations. 

Along with the quest of Space, comes the rights and liabilities arising out of the activities taking 

place in space. This brings into picture the role of IP Law in Outer Space. Intellectual Property 

Rights are the means by which a State confers the right upon the creator of any property  to enjoy 

the fruits of his creation. It aims to give economic benefit so as to encourage innovation, research 

and development. The ideology behind protection of IP Law in Outer space activities is that the 

fact that an  invention takes place beyond the territorial limits of any nation cannot disentitle the 

creator to claim rights over it. On broad interpretation of the IP Law and the Space Law, the 

prima facie challenge is to draw a harmonious relation between the two as the former gives 

monopoly to the creator and the latter declares Space as “province of all mankind”. Under the IP 

Law, the State protects the interest of the creator by bestowing him with rights over his creation 

while the Space Law intends to follow the principles of  international cooperation and mutual 

understanding for common benefit of all. The advancement and  growing commercialization  in 

the outer space activities in addition to the varied  subjects of  the two regimes calls for a re 

assessment of the exisiting legal framework addressing IP issues in Outer Space.  

       This paper highlights the relevant features of  International Space Law regime and the 

International Intellectual Property Law regime with respect to the outer space conflicts on 

Intellectual property. It mainly focuses on the patent issues that remain in question in joint 

venture programs and studies the different copyright patterns which calls for uniformity in order 

to address violation of IP rights on a common platform. 
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2. INTERNATIONAL SPACE LAW REGIME 

2.1  UNGA Res. 1148 (1957) 

United Nations through its resolution 1957 devised a committee on the Peaceful Uses of Outer 

Space (UNCOPUOS). It further comprises of two sub committees, The Legal Sub Committee 

(LSC) and The Scientific and Technical Sub Committee (STSC). Any proposal presented to the 

General Assembly by any member states pertaining to the outer space activities is addressed on 

two levels, firstly by the LSC determining the legal aspect of it and then by the STSC which 

deals in the technical intricacies of the same.
1
 

 

2.2  THE OUTER SPACE TREATY (1967) 

The Outer Space Treaty recognizes that the space is a common domain for all and must be used 

through international cooperation and mutual understanding. It consists of XVII Articles.  

Article I (Benefit Clause) declares space to be “province of all mankind” and facilitates freedom 

of exploration to all member states without any restriction or limitation on grounds of economic 

or scientific development. 

Article II (Non-Appropriation Principle) declares the Outer Space, The Moon and other celestial 

bodies not to be the subject of national appropriation by claim of sovereignty, by means of use or 

occupation or by any other means. 

Article III (International Law to be of Prime Importance) states that all activities in outer space 

to be carried in conformity with the international law and to maintain and uphold the principles 

of international cooperation and understanding.  

Article VI (Liability Clause) expressly states that the State parties shall bear the international 

responsibility for national activities in outer space whether carried out by government or private 

entities. It shall also ensure that such activities are in conformity with the other articles laid down 

in the treaty and where there is involvement of non  government entities, there must be proper 

authorization and supervision of the same by the appropriate state parties. Where there is 

involvement of international organization in any activity taking place in outer space, 

responsibility for compliance with this treaty shall be borne both by the international 

organization and by the States Parties to the Treaty participating in such organization. 

Article VII (Liability Clause) signifies that each State Party to the Treaty that launches or 

                                                           
1
 Dr. Rahul Jairam Nikam, Space Activities and IPR Protection  need for a new legal regime, 1

st
 Edn 2013 



11 | P a g e  
 

procures the launching of an object into outer space, including the Moon and other celestial 

bodies, and the State Party from whose territory or facility an object is launched, is 

internationally liable for damage to another State Party to the Treaty or to its natural or juridical 

persons by such object or its component parts on the Earth, in air space or in outer space, 

including the Moon and other celestial bodies. 

Article VIII (Jurisdiction and Control) says that the State Party who has registry over an object 

launched in the Outer Space shall have jurisdiction and control over such object. 

 

2.3  THE RESCUE AGREEMENT (1968) 

The main purpose of this agreement was essentially to provide assistance to the astronauts in 

case of any distress, accident or emergency landing by intimating either the launching authority 

or make an immediate public announcement or notify the Secretary General of the United 

Nations who would further communicate the information for quick redressal. The major 

shortcomings of this agreement are inability to formalize any laws on the expenditure incurred 

for the rescue and return of astronauts and space objects. Apart from expenditure issue the 

Agreement is also silent on a number of other points, namely (1) The types of accident the 

spacecraft personnel must have suffered; (2) The conditions of distress they must have 

experienced; (3) The kinds of emergency landings they must have made.
2
 

 

2.4  THE LIABILITY CONVENTION (1972) 

The Liability Convention, as the name suggests, ascertains liability of the Member State at 

whose stake an object is sent to space. The meaning to the term ‘launching State’ , for the first 

time defined in the Rescue Agreement, has been given a wider interpretation in Article 1(a) and 

(b) of The Liability Convention, where it is described as follows: (1) A State which launches or 

procures launching of a space object; 

(2) A State from whose territory or facility a space object is launched. The term ‘launching’ 

includes attempted launching. Therefore, on a combined reading of the above three points, it can 

be safely concluded that there are primarily three States that qualify as a ‘Launching State’, (1) 

The State which procures or assists or provides aid for such launching (2) The State which 

actually performs such launching (3) The State whose territory has been used for the said 

                                                           
2
 Id 
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purpose of launching. The issue which complicates the matter here is that the OST empowers the 

State of Registry to exercise jurisdiction and control over its object sent in space but the liability 

falls on the launching State in case of any accident or mishap. For example, there is a satellite 

assembled and registered in Israel and launched by India, forms debris in Outer Space creating 

undue restriction in Space exploration and calls for immediate disposal. Now the Launching 

State, that is India, is under an obligation to make sure such disposal is carried following the due 

process and in compliance with the norms of the OST otherwise the liability shall fall upon it to 

compensate the potential victims of it which is certainly unfair because the object is under the 

registry of Israel and it is the latter which exercises jurisdiction and control over it. Apart from 

the definition of the Launching State, the Convention speaks of joint liability (Articles IV, V, 

VI), Grounds for Liability, Compensation for damage, Exception to the principle of Total 

Compensation, distinction between International and Intergovernmental Organization and their 

liabilities. 

 

2.5  THE REGISTRATION CONVENTION (1975) 

The Registration Convention has its roots back to OST1967. Article VIII has been described 

vividly under this Convention. Registration must be seen as an important contribution towards 

the cause of preserving outer space for peaceful purposes, because it has two essential functions: 

(1) a well-ordered, complete and informative register would minimize the likelihood and even 

the suspicion of weapons of mass destruction being furtively put into orbit (2) it is not possible to 

identify a spacecraft that has caused damage without an international system of registration.  

 

2.6  THE MOON TREATY (1979) 

The treaty recognizes Moon as the natural satellite of the Earth and promotes space exploration 

on the basis of equality. The article 21 of the agreement states the basic features as
3
: 

(1) Moon shall not be subject to national appropriation by claims of sovereignty. 

(2) “common heritage of mankind” principle 

(3) The purpose of the agreement is to encourage exploration but on a free and equal basis. The 

main purpose of it are: 

- orderly and safe development of the natural resources of the moon 

                                                           
3
 Id 



13 | P a g e  
 

- rational management of those resources 

- expansion of opportunities in the use of those resources 

- An equitable sharing by all States in the benefits derived from those resources 

 

3.  INTERNATIONAL IPR REGIME 

3.1  PARIS CONVENTION FOR PROTECTION OF INDUSTRIAL PROPERTY (1883) 

The Paris Convention for the protection of Industrial Property which is the basic international 

treaty in the field of industrial property, does not expressly consider the question of invention in 

outer space. However, it contains provisions establishing the national treatment principle (Article 

2), the Right of priority (Article 4) and common rules, including certain measures for the 

enforcement of Intellectual Property Rights, which all the Member States must follow. Also it 

talks about the governance of patent in each country. It states that patents granted in different 

Member States for the same invention are independent of each other. With reference to the Outer 

Space Activities, Article 5 says that there is no infringement of the rights of the patentee in the 

case of: 

(i) the use on board vessels of the other countries of the Paris Union of devices forming the 

subject of the patent in the body of the vessel, in the machinery, tackle, gear and other 

accessories, when such vessels temporarily or accidentally enter the water of the said country, 

provided that such devices are used  there exclusively for the needs of the vessel; 

(ii) the use of devices forming the subject of patent in the construction or operation of aircraft or 

land vehicles of other countries of the Paris Union, or of accessories of such aircraft or land 

vehicles, when those aircraft or land vehicles temporarily or accidentally enter the said country. 

 

3.2  THE BERNE CONVENTION FOR PROTECTION OF LITERARY AND ARTISTIC 

WORKS (1886) 

It basically addressed the copyright related issues and enunciated the principle of automatic 

protection. 

 

3.3  PATENT COOPERATION TREATY (1970) 

The PCT seeks to provide protection for any invention simultaneously in large number of 

countries by filing “international” patent application. Such application may be filed by anyone 
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who is a national or resident of PCT contracting State. After the filing, it is subjected to 

international search leading to an international search report clarifying on the aspects of whether 

any similar application has been filed, whether the patent claimed qualifies the basic criteria of 

novelty, non obviousness and capable of industrial application. The procedure under PCT was 

specifically brought down to ease this business of patent filing and registration. It is 

advantageous for all, the applicant, the patent offices and the applicant. 

 

3.4  WIPO COPYRIGHT TREATY (1996) 

The WCT provides, among other things, for the protection of (i) computer programs, whatever 

may be the mode or form of their expression and (ii) the compilation of data or other material 

(databases) in any form, which by reason of the selection or arrangement of their contents 

constitute intellectual creations. In particular, Article 8 assures the authors right to enjoy the 

exclusive right of authorizing any communication to the public of their works, including the 

making available to the public of their works in such a way that members of the public may 

access these works from a place and at a time individually chosen by them. This Article is also 

applicable to transmissions to and from a spacecraft. 

 

3.5  WTO/TRIPS 

Though the Agreement on Trade-Related Aspects of Intellectual Property Rights makes an 

attempt to harmonize IPR laws, including patent laws, of different countries, it is more oriented 

towards providing minimum standards rather than unifying their laws. The developed countries 

are more interested in keeping control over their intellectual creations by subjecting them to their 

strong IPR regimes, and there is no reason to expect change in this attitude. Therefore, the 

problem of difference in the patent laws of the States is continuing, and this makes the 

determination of the applicable patent law difficult when it is associated with activities in outer 

space.
4
 

 

4.  NEED FOR IP PROTECTION IN OUTER SPACE ACTIVITIES 

In July 1999, a workshop on Intellectual Property Rights in Space was held in conjunction with 

the Third United Nations Conference on the Exploration and Peaceful Uses of Outer Space 

                                                           
4
 Journal of Space Law  (2010); available at: http://www.spacelaw.olemiss.edu/jsl/pdfs/back-issues/jsl-36-1.pdf 
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(UNISPACE III), which was a major intergovernmental conference for the purpose of creating a 

blueprint for the peaceful use of outer space in the 21
st
 century. The recommendations said:

5
 

(a) More attention should be paid to the protection of intellectual property rights, in view of the 

growth in the commercialization and privatization of space related activities. However, the 

protection and enforcement of intellectual property rights should be considered together with the 

international legal principles developed by the UN in the form of treaties and declarations, such 

as those relating to the principle of non-appropriation of outer space, as well as other relevant 

international conventions; 

(b) The feasibility of harmonizing international intellectual property standards and legislation 

relating to intellectual property rights in outer space should be further explored with a view to 

enhancing international coordination and cooperation at the level of both the State and the 

private sector. In particular, the possible need for rules or principles covering issues such as the 

following could be examined and clarified: applicability of national legislation in outer space; 

ownership and use of intellectual property rights developed in space activities; and contract and 

licensing rules; 

(c) All States should provide appropriate protection of intellectual property rights involving 

space related technology while encouraging and facilitating the free flow of basic science 

information. 

(d) Educational activities concerning intellectual property rights in relation to outer space 

activities should be encouraged. 

Considering the paradigm shift in the trends of Outer Space activities from government to non 

government players has made it quite evident that an international legal framework must be set 

up in order to address IP issues arising out of Outer Space Activities and also to incentivize and 

encourage the participation of non state actors.  

 

4.1  COMMERCIALIZATION AND PRIVATISATION OF OUTER SPACE ACTIVITIES 

The concept of private enterprise exploiting space to build and grow thriving business ventures is 

nothing new. It has been around since 1965. That’s when the first commercial satellite, called 

Early Bird, went into regular revenue service with 240 telephone circuits.  Today, the 

commercial utilization of space is an essential component of telecommunications, financial 

                                                           
5
 WIPO on Intellectual Property and Space Activities; 2004 
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markets, and a host of other critical sectors. But now the private sector’s involvement in space is 

fast approaching a new paradigm, courtesy to a growing number of entrepreneurial pioneers.
6
 

With increased private space activities, we are confronted with the challenge of striking a 

delicate balance between private rights and the public rights. If private rights are not provided 

adequate protection, no entity would be willing to conduct innovative activities in space as it 

calls for huge investments, thereby hindering the growth of Space Industry. Thus, it would be 

quite pertinent to state that the acquisition and protection of intellectual property rights would 

have a positive effect on the participation of the private sector in the development of outer space 

activities and on further development of space technology in general. It shall act as an incentive 

for such private actors and further encourage them to participate effectively in Space 

Explorations.  

    During the last two decades, increasing emphasis on reducing governmental budgets 

worldwide has forced the world’s space faring nations, including India, to reassess their civil 

space programmes and hence, allow for privatisation and commercialization  in the field. A 

mutually rewarding partnership between the Indian space programme and the industry has been 

built over the past two decades. The space application sector witnessed tremendous 

developments with the active involvement of the private sector. In the 1980s, Indian space efforts 

witnessed an execution of large-scale application  projects. This transformation not only brought 

about a sense of appreciation and confidence from the private sector but also necessitated the 

national space agency to make all-out efforts to ensure the participation of the industry as space 

activities increased. The technological consultancy scheme launched in the early 1980s evoked 

an excellent response from the industry and research organisations in the country. For its part, 

the Indian industry played an important role in space projects and infrastructure development. 

The national space agency established its own wing aimed at technology transfers and industrial 

consultancy. A number of technologies developed in-house were transferred to various other 

industries. Antrix Corporation, the commercial wing of the Indian Space Research Organisation 

(ISRO), was established in 1992 with  the objective of marketing space products and services in 

India and abroad. India’s recent push for commercial  activities will definitely give boost to its 

economy. Presently, to deal with commercial activities, India has Remote Sensing Data Policy 

2011, Satellite Communication policy 1997 (Satcom Policy 1997), National Telecom Policy 

                                                           
6
 Anthony Velocci “ Commercialization in Space” ( available at: http://hir.harvard.edu/article/?a=2921) 
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2012 and Mapping Policy 2005. Very recently, India also opened its market for private players in 

space, mainly in the telecommunication sector. India is consistently emerging as a serious player 

in the international space market.   

    Though space proliferation has been going on in a big way, there is no comprehensive or 

specific space law in India. The current policy framework governing the space sector in India is 

devoid of any consideration for the recent developments, including active involvement of the 

private sector and commercialisation of space activities. Industry relationships, private 

participation in space activities both in India as well as in international ventures, transfer of 

technology and products marketing also need legal clarification. The absence of space legislation 

is likely to leave the judiciary to ‘legislate’ and fill the gap in the law. However, judiciary 

interprets law when the statute exists to that effect. Therefore, there is a dire need of 

spacelegislation in India which addreses the issues of commercialization and inter related IP 

aspects of it.
7
 

 

 5.  CHALLENGES AND ISSUES  

 

5.1  CHALLENGES UNDER PATENT LAW  

A patent is the right granted by the State to an inventor to exclude others from commercially 

exploiting the invention for a limited period, in return for the disclosure of the invention, so that 

others may gain the benefit of the invention.
8
 The three basic criteria to grant a patent are non 

obviousness, novelty and industrial application. While considering the challenges under the 

patent law, the most important aspect which calls for reconciliation is the conflicting domains of 

IPR and the Space Law. While the former is territorial in nature and grants a monopoly to the 

creator, the latter falls within the ambit of International Law and facilitates active involvement of 

all Member States in exploration of outer space without any undue restriction. The United States 

of America is the only country that has enacted an explicit provision establishing a link between 

the three key elements: inventions, jurisdiction and territory. Section 105 of 35 U.S.C. 

(Inventions in Outer space) reads as follows:
9
 

                                                           
7
 V. Balakista Reddy; Commercialization of Space Law: Need for a Law; Deccan Herald  (Available at: 

http://www.deccanherald.com/content/471680/commercialisation-space-activity-need-law.html)  
8
 Ibid at 5 

9
 Id 

http://www.deccanherald.com/content/471680/commercialisation-space-activity-need-law.html
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“ (a) Any invention made, used, or sold in outer space on a space object or component thereof 

under the jurisdiction or control of the United States shall be considered to be made, used or sold 

within the United States for the purposes of this title, except with respect to any space object or 

component thereof that is specifically identified and otherwise provided for by an international 

agreement to which the United States is a party, or with respect to any space object or component 

thereof that is carried on the registry of a foreign state in accordance with the Convention on 

Registration of Objects Launched into Outer Space. 

(b) Any invention made, used or sold in outer space on a space object or component thereof that 

is carried out on the registry of a foreign state in accordance with the Convention on Registration 

of Objects Launched into Outer Space, shall be considered to be made, used or sold within the 

United States for the purposes of this title if specifically so agreed in an international agreement 

between the United States and the state of registry. Therefore, the patent law of the United States 

of America provides quasi-territorial effect on a space object that is carried on the registry of the 

United States of America, unless otherwise agreed by an international agreement.  

Witnessing the rapid commercialization of outer space activities and huge investments made into 

space missions, the protection of Intellectual Property Rights cannot be over emphasized. The 

ownership rights in case of joint ventures, the varied system of filing patents, grant of patent and 

jurisdiction in cases of patent infringement where the invention takes place partly on an object 

registered in one State and partly on a space object registered in some other State are the few 

problems that have been left unaddressed by any Treaty or Convention. The most significant 

obstacle to creating a single extraterrestrial patent jurisdiction is the traditional reluctance of 

terrestrial nations to surrender their sovereignty to international organizations. Although there 

have been many proposals to establish an international authority governing outer space activities 

since the inception of human space explorations, the leading spacefaring nations have 

consistently rejected such proposals.  

 

5.1.1  JOINT VENTURE ACTIVITIES 

The position in cases of joint venture activities is unclear in the existing regime of Space Law.  

Illustration 1: Nation A and B decide to carry out a space mission whereby the space shuttle O 

carries three major components, namely, X,Y and Z. All three components are registered under 

the Patent Law of different States, say, P Q and R and the space shuttle itself is a registered space 
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object of the State A 

Issue 1: Where will the jurisdiction fall in case of patent infringement of component X? 

 

Illustration 2: With the advent of  International Space Station (ISS) and future prospects of Space 

Stations in Outer Space, if an invention takes place partly on the Space Station registered in one 

state and partly in a Space Vehicle registered in another State  

Issue 1: Who shall exercise jurisdiction and control over any invention arising out of it?  

Issue 2: Where will the application lie if in the same case, there are several inventors, each 

belong to different nationalities following separate system of patent filing? 

 

5.1.2  FIRST TO INVENT v FIRST TO FILE 

In cases where an invention takes place in outer space and a similar invention takes place on 

earth, the inventor on Earth by virtue of his position enjoys an advantageous position in applying 

for patent protection specially at places which follow first to file case. Also in cases of joint 

venture, if there are several inventors belonging to different nationalities, what will be the 

parameters to decide who should file first? If a patent application is filed by one of them in a 

nation following first to file, will it not eliminate or discredit others of their invention?  

 

The status quo in the field of patent  laws in the outer space domain is a portrait of disarray and 

complexity and absent a reliable legal framework. As soon as an inter-territorial dispute arises, 

different national laws are deemed to govern the questions, which clearly belong in an 

international jurisdiction, and which must be resolved through application of clearly defined 

international legislation pertaining to intellectual property rights. The presence of a proper legal 

framework would have a direct bearing upon the assurance of a fair and competitive environment 

when it comes to encouraging investment by private parties. The current situation, however, is 

such that answering questions pertaining to patent ownership rights over the inventions made or 

sold in outer space is akin to following the “white rabbit down the rabbit hole”, meaning thereby, 

that one question only leads us towards another inquiry without getting any conclusive 

answers.
10

 

                                                           
10

 Theodore U. Ro, Matthew J. Kleiman and Kurt G. Hammerle, Patent Infringement in Outer Space in Light of 35 

U.S.C. § 105 following the white rabbit down the rabbit loophole, Journal of Science & Technology Law, Vol. 17 
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5.2  CHALLENGES UNDER COPYRIGHT LAW 

Challenges under Copyright Law are similar to those under the Patents. The disparities between 

the Copyright regimes of different States, the inability of the dual legal regimes of Space Law 

and IP Law to bridge the gap between the two, the growing commercialization of Outer Space 

activities, the jurisdictional crisis in copyright infringement are the key issues which needs 

immediate attention. The later part of the paper shall brief  over how geospatial data is generated 

and protected specifically in the U.S. , U.K. and India and also what are the possible ways to 

meet the ambiguity present in the existing framework. 

 

5.2.1  REMOTE SENSING DATA 

Remote sensing is simply the collection of information from a distance about an object or an area 

without any direct physical contact. More specifically and in the context of data gathering from 

space, during remote sensing satellites “detect a continuous stream of digital data which are 

transmitted to ground reception stations, processed to create defined data products and made 

available for sale to users on a variety of digital data media”. The Principles Relating to Remote 

Sensing of the Earth from Outer Space identify various applicable stages of the remote sensing 

process not only the operation of remote sensing space systems, primary data collection and 

storage stations, but also activities in processing, interpreting and disseminating the processed 

data.
11

  An understanding of the application of IPR to remote sensing requires an understanding 

of the difference between enhanced and unenhanced data. Unenhanced data or raw data is 

obtained directly from satellites and primarily consists of digital information or photographs. 

Enhanced data in contrast is the result of human or electronic analysis of the raw data. 
12

 It is 

crucial to understand here that the Copyright Act does not provide any protection to the raw data 

or the unenhanced data but the processed data only as it is the outcome of the interpreter’s 

analysis and creativity.  

 

5.2.1.1 PRINCIPLES GOVERNING REMOTE SENSING ACTIVITIES 

Annexure to Principles Relating to Remote Sensing of the Earth from Outer Space provides 

                                                                                                                                                                                           
Issue 2, 2011, p. 202  
11

 Ibid 1 
12

 J. Richard West; Copyright Protection for data obtained by remote sensing (Available at : 

http://scholarlycommons.law.northwestern.edu/cgi/viewcontent.cgi?article=1320&context=njilb) 



21 | P a g e  
 

principles in conformity with the OST67
13

 

Principle IV  “ Remote sensing activities shall be conducted in accordance with the principles 

contained in article I of the Treaty on Principles Governing the Activities of States in the 

Exploration and Use of Outer Space, including the Moon and Other Celestial Bodies, which, in 

particular, provides that the exploration and use of outer space shall be carried out for the benefit 

and in the interests of all countries, irrespective of their degree of economic or scientific 

development, and stipulates the principle of freedom of exploration and use of outer space on the 

basis of equality. These activities shall be conducted on the basis of respect for the principle of 

full and permanent sovereignty of all States and peoples over their own wealth and natural 

resources, with due regard to the rights and interests, in accordance with international law, of 

other States and entities under their jurisdiction. Such activities shall not be conducted in a 

manner detrimental to the legitimate rights and interests of the sensed State.” 

 

Principle XII  “As soon as the primary data and the processed data concerning the territory under 

its jurisdiction are produced, the sensed State shall have access to them on a non-discriminatory 

basis and on reasonable cost terms. The sensed State shall also have access to the available 

analysed information concerning the territory under its jurisdiction in the possession of any State 

participating in remote sensing activities on the same basis and terms, taking particularly into 

account the needs and interests of the developing countries.” 

 

Principle XIII “To promote and intensify international cooperation, especially with regard to the 

needs of developing countries, a State carrying out remote sensing of the Earth from space shall, 

upon request, enter into consultations with a State whose territory is sensed in order to make 

available opportunities for participation and enhance the mutual benefits to be derived 

therefrom.” 

 

Principle XIV  “In compliance with article VI of the Treaty on Principles Governing the 

Activities of States in the Exploration and Use of Outer Space, including the Moon and Other 

Celestial Bodies, States operating remote sensing satellites shall bear international responsibility 

for their activities and assure that such activities are conducted in accordance with these 
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principles and the norms of international law, irrespective of whether such activities are carried 

out by governmental or non-governmental entities or through international organizations to 

which such States are parties. This principle is without prejudice to the applicability of the norms 

of international law on State responsibility for remote sensing activities.” 

 

5.2.1.2  CHALLENGES 

The conflicts inherent in the intellectual property protection of outer space comes to light while 

considering the laws which would actually be utilized to protect raw and imaged geospatial data, 

claimed, but not yet tested or justified. Framing the conflict directly in the context of geospatial 

data highlights the conundrums that remain to be solved. On one hand, the presentation of data 

has been protected through a pure copyright regime, which the laws of the United States 

represent. On the other hand, the European model of IPR has created a right sui generis for the 

specific protection of data bases, which has the effect of protecting some of the data as well. 

Adopted in 1996, The European Union Database Directive not only acknowledges copyright’s 

role of protecting databases but also creates a sui generis database right for the protection of 

databases and their content. To merit protection for the database, the creator of the database must 

show a substantial investment in obtaining, verifying, or presenting the contents of the database. 

Once it has been established that the database deserves protection, the database creator has 

various recourse against the party that has misappropriated the data. The two major restrictions 

on such data are, extracting of the substantial amounts of it and reutilizing insubstantial amounts 

of data by making it available to third parties and earning commercial benefit out of it. This 

Database Directive directly conflicts with the US copyright law because it widens the ambit of 

already existing copyright regime by facilitating protection to database and more precisely, 

unexpressed facts. While the term under European set up of copyright protection is just for 15 

years unlike under the US system which provides for life plus 70 years, the scope of protection is 

quite larger and embodies restoration of intellectual property rights to the database owner as 

well. Considering the fact that Outer Space activities are extra territorial in nature and IP laws 

are State specific, it is not possible to achieve uniformity regarding intellectual property among 

the several nations if their ideas about protecting the property remain disparate. Another 

emerging issue with regard to this is privatization of remote sensing activities. Private remote 

sensing data suppliers presently focus on delivering high quality products directly to first-tier 
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customers, as opposed to downstream markets. But when customers share proprietary products 

or resell them to third parties, the third parties have no need to acquire products from the 

manufacturers, and the manufacturers lose a potential source of income.  

     Under the Indian Law, The Copyright Act, 1957 aims to provide protection to the author or 

creator of any original piece of literary, artistic or musical work. For this purpose it is important 

to understand who is an author. As per the definition under section 2(d)(vi), author in relation to 

any literary, dramatic, musical or artistic work which is computer generated, the person who 

causes the work to be created shall be regarded as the author of it. There are existing debates on 

whether the programmer or the owner should enjoy such rights but as of now it is the owner of 

the satellite who is considered to be the author. The next issue to be determined  is what is the 

position of a public undertaking involved  in obtaining data from  the satellite? According to the 

RSDP, 2011, Department of Space through ISRO  holds exclusive copyright over the data 

obtained through RSS as the data obtained is a  literary work made or first published under the 

direction or control of ISRO.  Furthur, the data is transported to The Antarix Corporation which 

processes, stores, markets that data. Similarly, if U.S. provides India with any information 

gathered by Landsat under an agreement which mentions fees and  royalities and thereby transfer 

of data takes place  for  a commercial purpose, the first copyright remains with U.S and India 

stands only as a beneficiary to it.  Indian Copyright Law also protects only  the processed data 

like the U.S. and no protection is provided to the database or its owner. 

      Assuming that cooperation is a preferred goal for the inter section of intellectual property and 

outer space in the context of remote sensing, the field of intellectual property will have to change 

to achieve international cooperation and harmony. As a result, either the pure copyright regimes 

or the database right regime will have to readjust in order to work together, aligning intellectual 

property with outer space.
14

 

 

 5.2.1.3  OVERVIEW OF THE REMOTE SENSING DATA POLICY OF INDIA (2011) 

The new policy does away with restrictions on all remote sensing data up to one meter 

resolution, that is, all satellite remote sensing data of resolutions up to 1 m will now be 

distributed on a non-discriminatory basis and on request. The 2001 policy required data up to 5.8 

m resolution to be protected. Meanwhile, for data better than 1 m resolution, private agencies 
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need clearance from an interagency High Resolution Image Clearance committee (HRC). 

(i) Department of Space (DOS) of the Government of India shall be the nodal agency for all 

actions under this policy, unless otherwise stated. 

(ii) The Government, through DOS will be the sole and exclusive owner of all data 

collected/received from IRS. 

(iii) All users will be provided with only a license to use the said data, and add value to the 

satellite data. 

(iv) Government reserves the right to impose control over imaging tasks and distribution of data 

from IRS or any other Indian remote sensing satellite, when it is of the opinion that national 

security and/or international obligations and/or foreign policies of the Government so required. 

(v) Any organization interested in operating a remote sensing satellite from India, will need 

license and/or permission of the government, through the nodal agency National Remote Sensing 

Centre (NRSC) for the same. 

(vi) While the National Remote Sensing Centre (NRSC) of ISRO/DOS is vested with the 

authority to acquire and disseminate all satellite remote sensing data in India, both from Indian 

and Foreign satellites, Antrix Corporation Ltd. (of DOS) will be responsible for grant of license 

for acquisition/distribution of IRS data outside India. 

(vii) NRSC will maintain a systematic National Remote Sensing Data Archive, and a log of all 

acquisitions/sales of data for all satellites. 
15

 

 

5.2.2  DIRECT BROADCASTING SATELLITE 

Copyright issues are also raised by the emergence of direct broadcast satellite technology. Direct 

broadcast satellites (DBS) can be used to broadcast directly into individual home receivers. In 

such broadcasting the originating organization itself makes the distribution and, thus, carries out 

a broadcast in the conventional sense. On the Earth's surface, then, DBS broadcasts are clearly 

subject to existing copyright laws. However, the situation becomes complex when tracing how 

the licensing of copyrighted material for use in different countries via a direct broadcast satellite 

will work. The distinction between who is the originator and who is conducting a simple 

transmission and when a public performance of the protected work occurs may blur. As direct 

broadcast satellite technology develops, further copyright protection  issues will undoubtedly be 
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raised. 
16

 

 

6.  SUGGESTIONS AND CONCLUSION 

 

The development of International Space Station ushers in a new era of exploitative private 

utilisation of space, where the major products of space use are intellectual inventions. To assure 

private investment in space development, it is necessary that these products are sufficiently 

protected from third party interference through efficient intellectual property protections.  

An international legal framework must be enacted and implemented to address IP issues  in outer 

space on a common  platform. For this purpose, each nation with the guidance of experts and 

policy makers can draft a uniform legislation and recommend the same to UNCOPUOS and it 

can further improvise it by suggestions from  its  sub committee members.  
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