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Performers‟ Rights in the Indian Context: Need for Development and Protection 

 

 

Abstract: 

The legal regime on intellectual property has often failed to provide sufficient protection to 

performers in India. It was primarily after the threat and advent of rapid technological advancement 

posed to the livelihood of performers that the law took it upon itself, and interceded in 1994 to 

protect the performers by way of an amendment to the Copyright Act, 1957. After technological 

developments ensued over the past few decades, the innovation and efforts invested by performers 

fell under threat, and this resulted in an amendment effected in 1994 to the Copyright Act, 1957. 

However the constrained scope of such rights accorded to performers led to a lack of success in the 

objective with which the Act was amended. In 2012, the misery of performers was addressed by an 

amendment in 2012, which acknowledged the presence of a bundle of rights possessed by 

performers. This set of rights was perceived as a sui generis one. The present article traces the 

meaning of a “performer” and “performance” and analyses the need for reforms in these rights, in 

light of new challenges faced by performers in the current period.  
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INTRODUCTION: 

An artistic work symbolising creativity, innovation, effort and culture, manifests itself in different 

forms, and this deserves acknowledgement. However, artists who depend on exhibiting their skills 

through a performance for their livelihood do not always manage to receive sufficient 

commendation for the same. Artists who have carved out a niche in the hearts of people through 

their mesmerizing creations, are forced to live in poverty and obscurity.
1
 Before 1994, the legal 

landscape in India had turned a blind-eye to the intrinsic rights of the performers.
2
 The justification 

for protection of performer‟s rights is in both the utilitarian arguments that justify all intellectual 

property rights, and the natural justice discourse, which sees an individual performance as being a 

part of his body.
3
 When the manner in which the Indian regime on copyright protection failed to 

address performers‟ rights was criticised, the Copyright (Amendment) Act, 1994 was enacted as a 

relief. However the minimal recognition of rights under this provision and its constrictive nature 

marked its insufficiency in solving the issue at hand. With a revolutionary trend in digital 

technology, and to address the threats such as piracy and duplication, the Copyright (Amendment) 

Act, 2012 was brought about. The present paper has attempted to provide a critical overview of the 

regime created by this provision, as interpreted by the judiciary and in comparison with 

international standards and prescriptions that discuss performers‟ rights.  

 

 

NEED FOR PROTECTION OF PERFORMERS‟ RIGHTS: 

Before discussing the meaning and scope of performer‟s rights, it is vital to look at the dire 

necessity to accord protection towards the same. The advent of internet and sophisticated digital 

technologies has resulted in “technological unemployment.”
4
 If a performance is recorded once, 

such a performance can be repeated in public, and there will be no need for the performer to deliver 

it again. This directly affects the livelihood of the performer. It is a denial of justice when 

                                                           
1
 Statement by Mrs Sushma Swaraj, Copyright (Amendment) Bill, 2012, Lok Sabha (22/05/2012).  

2
  WORLD INTELLECTUAL PROPERTY ORGANIZATION, UNDERSTANDING COPYRIGHT AND RELATED 

RIGHTS, 28 (2nd ed. 2016). 

3
  BENTLY L., ET AL, INTELLECTUAL PROPERTY RIGHTS 33 (Oxford University Press, London 2004).  

4
  A.K. KOUL & V.K. AHUJA, LAW OF COPYRIGHT: FROM GUTENBERG‟S INVENTION TO INTERNET, 19 

(Delhi, 2001).  
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technology as an instrument infringes the copyright of a performer, wherein the artist is unable to 

reap the fruits of his or her labour. Krishna Iyer, J. had noted in 1977, that the disentitlement of 

performers like musicians to copyright is un-Indian; and that such rights should be recognized.
5
 It 

was notably mentioned by our Parliamentarians, that a „civilised society‟ is one, which respects its 

literary figures and creative talent.
6
 The creative intelligence possessed by a human, presents itself 

in various unique forms of aesthetic expression, but the system of economy functions in such a 

manner that that creative attempts of artistic or literary taken up by a man is often exploited. A 

study conducted by the Ministry of Human Resource and Development revealed the tentative and 

average estimate of infringement of performer‟s rights happens to be about 21%, back in 1996, 

which consequently accounted for a monetary loss of  Rs. 23 crores annually.
7
  

 

It is on account of this reason that the Parliament felt the need for introducing a robust framework 

for protection of such rights, and consequently the Copyright (Amendment) Act, 1994 was brought 

into force. On this note, another cause for bringing about the said Amendment was for the purpose 

of aligning the national law i.e. the Copyright Act in consonance with the Rome Convention, 1961. 

This Convention happened to be the first treaty that specifically itemized provisions that explored 

neighbouring rights. Alongside, after the Uruguay Round of Multilateral Trade Negotiation 

concluded on December 15, 1993, the Indian Parliament was instigated to sanction the Copyright 

(Amendment) Act, 1994, as it was seen that the Indian government had the obligation to protect the 

rights of performer so that the nation could become a member of the upcoming treaty; and 

consequently, the TRIPs Agreement came into force in 1995.
8
 

 

An appreciable development came about in 1996, in the form of a significant international 

convention that had been adopted by the international community. The objective of this convention, 

called the WIPO Performances and Phonograms Treaty (WPPT), was to safeguard the rights of 

                                                           
5
  Indian Performing Rights Society v. Eastern Indian Motion Pictures Association & Ors., (1977) 2 SCC 820.  

6
  Supra note 1.  

7
 National Productivity Council, Study on Copyright Piracy In India, sponsored by Ministry of Human Resource and 

Development, Government of India (December, 1999). Available at: 

http://copyright.gov.in/documents/study%20on%20copyright%20piracy%20in%20india.pdf  

8
  V.K. AHUJA, INTELLECTUAL PROPERTY RIGHTS IN INDIA 98 (2nd ed. Lexis Nexis, 2015).  
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performers. As enunciated in the Treaty‟s Preamble, it served as an instrument that recognised the 

intense effect of the development, and merger of information and communication technologies on 

the fabrication, usage and reproduction of artists‟ performances. Unfortunately India was not a 

signatory to this Treaty, despite the Amendment that sought to align the nation‟s regime to be in 

compliance with the arrangement of this treaty.
9
 The Union Cabinet approved the proposal to 

accede to the WPPT only in the year 2018.
10

  

 

MEANING AND AMBIT OF „PERFORMANCE‟ AND „PERFORMER‟: 

On a preliminary note, it is important to gain a clarified understanding of the term „performer‟, to to 

competently analyse legal lacunas surrounding the realm of performer‟s rights. This term has been 

defined under Section 2(qq) of the Act. The word "include" that has been used in the definition 

indicates that it is not an exhaustive one, as the word “include” on a major note is employed in 

interpretation clauses, for the purpose of expanding the meaning of words or phrases that appear in 

statutes.
11

 By way of extension, it is seen that the definition is concluded with the words “any other 

person who makes a performance.” Here it is imperative to understand the connotation of 

„performance‟ in the context of this definition, that has been defined under Section 2 (q). There is 

an element of ambiguity in the word „live‟ as mentioned in section 2 (q). Hence the question that 

proceeds to arise in one‟s mind is, whether “performances” under the Act are limited just to „live 

performances‟. Explanation 3 to Rule 68 of Copyright Rules, 2013 provides an answer to this 

question in the negative.  Here, it is important to observe that the Delhi High Court
12

  held that 

every performance has to be live in the first instance whether it is before an audience or in a studio 

(back in the year 2006). Therefore, if an infringer records the performance of a performer and then 

exploits the same without seeking the authorization of the performer, then the performer's right 

stands to be violated. Hence it is true to state that recorded versions of the performance must fall 

within the scope of the definition provided in the Act, in order to ensure that performers are not 

                                                           
9
 Ruth L Okedji, The Regulation Of Creativity Under The Wipo Internet Treaties, 77 Fordham L. Rev. 2379 (2009). 

Available at: http://ir.lawnet.fordham.edu/flr/vol77/iss5/12  

10
  Cabinet approves accession to WIPO Copyright Treaty, 1996 and WIPO Performance and Phonograms Treaty, 

1996, Press Information Bureau, Government of India.  http://pib.nic.in/newsite/PrintRelease.aspx?relid=180389  

11
 Dilworth v. Commissioner of Stamps, 1899 AC 99 

12
 Neha Bhasin v. Anand Raaj Anand, (2006) 132 DLT 196.  
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deprived of their rights. To fulfill this requirement, appropriate and conducive amendments must be 

brought about in the Act. 

 

Moreover the consequences of laying down a definition for the word performance has to be 

scrutinised closely. According to Owen Morgan, the term “performance” means “the transitory 

activity of a human individual that can be perceived without the aid of technology and that is 

intended as a form of communication to others for the purpose of entertainment, education or 

ritual.”
13

 However, there are a few well-thought out and practical apprehensions that do not support 

such an amplified meaning. The Delhi High Court judgment wherein section 2(q) of the Act was 

construed liberally, concedes with the abovementioned notion. In the case of Star India Pvt. Ltd. v. 

Piyush Agarwal & Ors.,
14

 it was laid down that a cricket match falls within the definition of 

“performance”; and the various dramatis personae which indicates and include the cricket players, 

umpire and commentators are all “performers”. This interpretation does expand the scope of this 

definition in a positive manner, but brings up intertwined questions.
15

  On account of this, it is 

crucial to examine the interpretation clause in relation to the term „performance.‟ Here it is vital to 

keep in mind that the two important instruments in this context, i.e., the  WIPO Performances and 

Phonograms Treaty (WPPT), and the International Convention for protection of Performers, 

Producers and Phonograms and Broadcasting Organisation, 1961 (Rome Convention) do not 

provide an accurate definition of what constitutes a „performance‟. 

 

CONUNDRUM ON NATURE OF PERFORMANCE: 

The concept of copyright consists of a general rule, that stipulates different classes of „works‟ that 

have been devised under section 13 of the Act. However, it is important to take note of the fact that, 

although appropriate amendments were introduced in 1994 and 2012 amendments, section 2(y) of 

the Act, which defines “work” does not mention a performer‟s performance as a distinct class of 

work. This is a cause of disconcertment. Without any regard to this fallacy, it was held in the cases 

                                                           
13

 L. BENTLY & B. SHERMAN, INTELLECTUAL PROPERTY LAW, 342 (4th ed. Oxford University Press, 2014)  

14
 2014 (58) PTC 169 (Del).   

15
 Ibid. 
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of Star India Pvt Ltd. v. Piyush Agarwal & Ors.,
16

 and Sanjay Kumar Gupta & Ors. v. Sony 

Pictures Network India Pvt. Ltd. & Ors.
17

 that when sections 13 and 38 of the Act are read in a joint 

manner, it can be concluded that copyright does subsist in seven classes of „work‟ as provided in 

the Act and a performer‟s performance falls under these. Along with this observation, it was also 

emphasized that out that even “though the definition of work may not include performer‟s right, 

this section 2(y) has necessarily to be read with section 38 which provides for a performer to have a 

copyright in his performance and therefore performance is a work in which copyright is created 

under the Act.” However on a contrasting note, an earlier judgement in case of Music Broadcast 

Pvt Ltd. v. Indian Performing Right Society Ltd.,
18

 put forth that section 13 and 38 happen to give 

rise to different rights in separate classes of work altogether. One of the reasons behind the Court‟s 

view in the Music Broadcast Pvt. Ltd.,
19

 case, is the fact that it interpreted the law that was in 

existence before the Copyright (Amendment), 2012 came into the picture, which employed a 

restrictive approach with respect to performers' rights. Furthermore, the 2012 Amendment Bill was 

introduced in the Parliament, it was set in motion with the intention to ensure that the rights 

possessed by authors and others under the Act, were to be provided to performers also equally.
20

 

Nevertheless sections 2(ff) and 2(xa)(a) of the Act which provide the definition for “communication 

to the public” and “Rights Management Information”, respectively, are not in consonance with the 

intention that is described above. Section 2(ff) of the Act defines the term as “making any work or 

performance available…” and on a similar note, section 2(xa)(a) defines the term as “the title or 

other information identifying the work „or performance‟.” It is apparent that these two terms have 

been utilised in a heterogeneous way, and this indicates that there was a lack of effort to uphold the 

intention in keeping copyright (in works) and performer‟s performance at par. Hence the difference 

between a performer‟s right and copyright is visible here.
21

   

 

                                                           
16

 Ibid. 

17
 AIR 2018 Delhi 169.  

18
 (2011) 47 P.T.C. 592 (Bom.).  

19
 Ibid. 

20
 Statement by Mr. Kapil Sibal, Copyright (Amendment) Bill, 2012, Lok Sabha (22/05/2012).  

21
  Sanjay Pandey,  Neighbouring Rights Protection In India, 9 Journal of Intellectual Property Rights (2004).  
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DEVELOPMENT OF PERFORMER‟S RIGHT IN INDIA: 

For the purpose of understanding the sui generis characteristics of the rights possessed by 

performers, from an analytical perspective, one had to look into the same in two stages, the first 

stage being the situation that subsisted before the enactment of 2012 Amendment, and the second 

being the stage in the wake of the Copyright (Amendment) Act, 2012. Before the Amendment was 

passed, these rights were not comprehensive and accommodative. Performers‟ rights came to be 

outrightly recognized only after the Copyright (Amendment) Act, 1994. Prior to this Amendment, 

the Bombay High Court was posed with the question of whether a copyright was present for the 

performance of a performer, which was decided negatively, as seen in the case of Fortune Film 

International v. Dev Anand.
22

 Whether a cine artist could claim a copyright for his work, within the 

interpretation of the Act, was one of the issues in the case. The appellant placed the contention that 

within the definition provided under section 2(y), „work‟ is marked by the element of tangibility. 

The argument of the respondent was that such performance would fall within the definitions of 

„dramatic work‟ or „artistic work‟. Finally it was held that the case happened to fall under the 

category of res integra (untouched matter) and hence it had to be determined and resolved 

according to the statutory provisions ingrained within the Act, wherein does not provide any direct 

recognition to an actor‟s „work‟ as performance. On these lines, it was also observed by the 

Supreme Court that performers such as singers do not own copyright in their work.
23

 

 

In any case, even the Copyright (Amendment) Act, 1994, that eventually granted recognition to 

these special rights, did not serve the purpose for which it was introduced and failed to accord 

fundamental justice to the performers on account of the limited protection that was given to 

performers.  It just provided that any person‟s action of making or reproducing the performance of a 

performer, through a sound recording or a visual one, without obtaining his „consent‟ is to be 

considered as an infringement of the performer's right. Ultimately,the Copyright (Amendment) Act 

that came about in 2012 was the consequent stepping stone that realised the importance of 

protecting performers‟ rights with a holistic approach. Its motive was to ensure that the Act was in 

                                                           
22

  AIR 1979 Bom. 17 

23
  Indian Performing Rights Society v. Eastern Indian Motion Pictures Association & Ors., (1977) 2 SCC 820.  
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consonance with the WIPO Performances and Phonograms Treaty (WPPT) and WIPO Copyright 

Treaty (WCT).
24

  The positive impact of this form of protection was witnessed in the following 

cases: Indian Singers Rights Association v. Chapter 25 Bar and Restaurant
25

 and The Indian 

Singers Right Association v. Night Fever Club and Lounge.
26

 The Delhi High Court, in both of 

these cases, observed that the defendant has exploited the plaintiff‟s members‟ performances 

through the former‟s act of playing those performances of the members at the bar and restaurant 

owned by the former party, without seeking the Performer's Rights Clearance Certificate was an 

instance of infringement of the plaintiff‟s members‟ Right to Receive Royalties. However, one 

must take note of the fact that the judgments in either of these cases were delivered „ex-parte‟. 

 

CONCLUSION: 

In the present stage, one can reasonably confer that the law that can be traced back in relation to the 

rights of performers in India is still in a preliminary stage. Performers‟ rights that are marked by 

their sui generis character are in need of much more deliberation and scrutiny, in order to gain 

clarity. One must place the various problematic aspects  involved in it, at its formative stage.  

Our societal trends in the recent decades have undergone a paradigm shift, in light of which 

performers‟ rights are in need of much importance. Latest technology has brought the world closer 

together, and the extent of connectivity has led to a rise in the magnitude of accessibility gained by 

each one, towards the effort and creativity of another. In the Indian context, one of the paradoxical 

aspects is the fact that the inadequacy in recognition is marked by improper implementation. This is 

visible through the instances of „scams‟ in relation to the non-payment of royalties to deserving 

performers being surfaced.
27

 Alongside one must also note that the Copyright (Amendment) Act, 

2012 does attempt to handle the divergence that exists between performers‟ rights and a copyright 

holder. However, there haven't been proper parameters to intelligibly devise the same. It is highly 

essential for the Parliament to take efforts in reappraising and laying down a solid definition for the 

                                                           
24

 Zakir Thomas, Overview Of Changes To Indian Copyright Law, 17 Journal of Intellectual Property Rights 324 

(2012).  

25
 (2016) 159 D.R.J. 244.    

26
 (2016) 234 D.L.T. 22.  

27
  Rashmi Rajput, Enforcement Directorate quizzes T-Series, Saregama Honchos, Indian Express, available at 

http://indianexpress.com/article/cities/mumbai/enforcement-directorate-quizzes-t-series-saregamahonchos-4923015/  
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term „performance‟, and for the judicial institutions to fathom and establish the magnitude of such 

rights. Performers who happen to be the core stakeholders of the work that constitutes their 

performance, must be able to reap the benefits of their efforts, individuality, hard work, ingenuity 

and identity in a wholesome manner.
28

  

 

 

 

 

                                                           
28

 Jayadevan S Nair, Performer’s Rights in India - A Study with Special Reference to the Audio Visual Industry, Thesis 

Submitted To The Cochin University Of Science And Technology For The Award Of Doctor Of Philosophy, School of 

Legal Studies, CUSAT (2006). 


