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Impact of Artificial Intelligence (AI) on Trademark Law: 

Convergences and Ramifications   

Introduction  

There was been an incessant integration of Artificial Intelligence (AI) in the realm of online 

retailing, online marketizing, and even product manufacturing by the biggest technical giants 

across the globe like Google, Microsoft, IBM, Facebook, etc. Take for instance, after you 

upload a picture on Facebook, there‟s a popping suggestion to „tag‟ the people in the picture. 

When you click at a point, it even suggests the person in your friend list likely to be the 

person you want to tag. In essence, it „traces‟ the origin through the concept of machine 

learning, a major component in the development of AI. Companies like Amazon have 

admitted
1
 that it is elemental for them to incorporate machine learning and other facets of AI 

to expand its market growth. In fact, recently „Project Zero‟ was announced by Amazon that 

will employ AI to detect and classify various counterfeited products.
2
 Although this initiative 

is currently in the nascent and localised stage, it is soon to be implement across the globe. 

Thus, it is safe to reach the inference that product branding and marketing is being shaped 

with the development of Artificial intelligence. One of the most vital aspects of legal 

jurisprudence that is employed when it comes to product branding and marketing is 

Trademark Law. In this paper, I intent to analyse and delineate the implications that can 

possibly arise in the domain of Trademark Law, due to the advent of AI revolution.  

What constitutes Artificial Intelligence (AI)?  

First coined in 1956 by John McCarthy, the definition of AI has been marked by inconstancy, 

and has been evolving ever since. When McCarthy coined the term „artificial intelligence‟, 

the idea around his conception of the same was „thinking machines‟. With gradual 

advancement in the field, the definition widened and morphed to contain the meaning 

entailing technology with capability of „imitating human brain‟. The Oxford Dictionary 

defines the same as, “The theory and development of computer systems able to perform tasks 

normally requiring human intelligence, such as visual perception, speech recognition, 

                                                 
1
 Amazon, Machine Learning, AWS (Jan. 25, 2021) https://aws.amazon.com/machine-learning/what-is-ai/ . 

2
 Shubham Borkar & Nitish Daniel, India: A Comprehensive Review of Amazon Project Zero, Analysis in Detail 

of the Policy Issues, Takedown Mechanism and its Applicability in India, MONDAQ (Jan. 25, 2021) 

https://www.mondaq.com/india/trademark/788860/a-comprehensive-review-of-amazon-project-zero-anti-

counterfeiting-initiative-analysis-in-detail-of-the-policy-issues-takedown-mechanism-and-its-applicability-in-

india.  
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decision-making, and translation between languages”.
3
 Simply put, the meaning of this term 

has subsumed various elements and classifications, one of the central classifications being 

between „Strong AI‟ (substantial imitation of human functions and multi-tasking) and „Weak 

AI‟ (narrowed to simple task unilateral tasks).
4
  

Evolutionary facet of Trademark Law 

It will be erroneous to assume that the inconstancy of AI has been the only unwavering 

dimension of this intersection. The way products are bought and sold has seen revolutionary 

changes with time, and the same has affected requisite changes in the development of 

Trademark law as well. Every remarkable change in the way humans have shopped has seen 

considerable change, and each such change has entailed tweaks in the trademark law 

jurisprudence. This jurisprudence was laid down in the era where the ethos of shopping 

comprised requisite assistance from shop assistants, who were considered to be better suited 

in guiding customers to the products of their requirement. Since these assistants were trained 

in this art, knowing the miniscule details of the product, its application, and the credibility of 

the brand producing it, it was highly unlikely that could be mistaken in differentiating the 

trademarks of various products being sold at their shops. Following this, the opening of an 

outlet in the US brought into inception the era of self-service stores. The „Piggly Wiggly‟ 

chain of stores, first opened in the Memphis region of the United States, revolutionizing the 

way we purchased products, bringing the element of „self-determined choice‟.
5
 It also 

implicated that now the brand value of a producer in the mind of a consumer is not influenced 

by the opinions of middle men of the sort of sales assistants. As a consequence, the relevance 

of trademarks increased exponentially. But at the same, it also led to an accretion in the 

possibility of a prospective customer to get confused between two brands of a commodity. 

With the incorporation of online platforms as a viable medium for showcasing products in the 

1990s, the producers were compelled to engage with new concepts of „domain-names‟, 

„initial interest ambiguity‟, „meta tags‟, „metadata‟, and so on. On a similar note, in the 

2000s, the advent of social media platforms re-conceptualised human choices. Social media 

had a huge impact on people‟s choices of products. „Trending‟ became the new reality, and 

                                                 
3
 OXFORD, OXFORD ENGLISH DICTIONARY (Oxford University Press, 3

rd
 ed., 2010). 

4
 Chetan Kumar GN, Artificial Intelligence: Definition, Types, Examples, Technologies, MEDIUM (Jan. 25, 

2021) https://medium.com/@chethankumargn/artificial-intelligence-definition-types-examples-technologies-

962ea75c7b9b . 
5
 Kat Eschner, The Bizarre Story of Piggly Wiggly, the First Self-Service Grocery Store, SMITHSONIAN 

MAGAZINE (Jan. 27, 2021) https://www.smithsonianmag.com/smart-news/bizarre-story-piggly-wiggly-first-

self-service-grocery-store-

180964708/#:~:text=On%20this%20day%20in%201916,in%20the%20history%20of%20retail.  
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brand endorsements by celebrities from their social media accounts acted to be the biggest 

impetus behind a product‟s market growth.    

(Un)fortunate Convergence:  

Now it is only intuitive to assert that Artificial Intelligence is the next step in this series of 

revolutions in the market domain, and consequently Trademark law. Online retailers are 

employing AI based algorithmic systems to make prospective recommendations to buyers. In 

doing so, they read and formulate data based on our search histories, preferences, buying 

profiles, and countless other miniscule details. It is imperative to note here that through this 

employment of AI based systems, the very essence of Trademark is being left redundant. AI 

can be well assessed a plausible tool to deprive customers of their discretion in choosing the 

products of their choice. It is intriguing and perturbing at the same time to see that although 

the customer is under the impression that he is seeing the products of his choice, or is 

exercising control over his decision-making process, however, most consumers are unaware 

of this limitation set to their choices.  

An analysis of this market system was done Mr. Ajay Agarwal in his book, „Prediction 

Machines: The Simple Economics of Artificial Intelligence‟. He elucidates how it is a cogent 

possibility that AI will take over the choices of people. Market retailers will utilize this 

technology to shift the existing approach of “shopping to shipping” to “shipping to 

shopping”.
6
 This means that against the existing approach where a person shops for a 

particular commodity which is then subsequently shipped to them; with the advent of AI, 

online retailers will ship the product to you based on your preferences decoded by these 

algorithmic systems, and you finalize the payment after trying out the product based on your 

liking. Customers would feel it is essentially their choice, but this process nevertheless 

creates limitations to their discretion. This prediction system based on AI, will not incur any 

hefty invested to the retailers once established, and the resources saved would be utilised to 

bring out efficiency in the delivery system: drone delivery, closer point of contacts, etc.  

With these rapid advancements in place, we have witnessed a surge in AI assistance products 

in the market. Google Home, Amazon Echo, Apple Home Pod, Samsung bots, etc. have been 

developing rapidly with parent manufacturers launching newer advanced versions, with an 

accretive competence in imitating human thoughts and likings. But it is crucial to 

                                                 
6
 AJAY AGRAWAL, JOSHUA GANS AND AVI GOLDFARB, PREDICTION MACHINES: THE SIMPLE 

ECONOMICS OF ARTIFICIAL INTELLIGENCE (Harvard Business Review Press, 2018). 
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contemplate over the possible ramifications of employing these products in making real life 

choices. For instance, if a person uses one of these AI based systems to order a particular 

product, and the algorithm chooses the best possible option based on the data collected 

through monitoring the choices and preferences of the user, what determines the liability of 

such decisions? If the bought product turns out to be counterfeited, or there is a substantial 

discrepancy in the desired quantity or quality of the product thus ordered, would these tech 

giants like google or amazon be liable for such infringements? Would they be liable for the 

primary infringement with the intellectual property rights of the product manufacturer whose 

goodwill reputation for his product is being exploited? More importantly, the foundational 

elements of trademark law like “likelihood of ambiguity”, “unwary customer”, “imperfect 

recollection”, etc. remain unaddressed in this new application of AI. These are worrying 

concerns, and demand pressing answers in order to justify this convergence of AI and 

trademark law.   

Another instance of AI striking at the roots of Trademarks is the new emerging technology by 

Amazon, called the „Amazon Dash Replenishment Service‟ (DRS).
7
 This system lets you 

order supplies from Amazon automatically, in the event that the supply of that product is 

running low. The customer selects the products and opts for automatic delivery system, and 

the DRS system places the order and executes the payment (default added method). There are 

two potential complications here. It sub-consciously takes away the choice of the consumer in 

trying different brands of products. Many a times, we do not plan on switching our regular 

supplier of sugar or cream, but end up doing that when we come across a better option. 

Further, with development in this system, it might also have the option of choosing the brand 

on its own discretion.    

This might seem an overstretch, but it hints to be a possibility when one sees the AI chatbots 

being used by various shopping websites, that act as the online version of personalised shop 

assistants. Take for instance, H&M‟s „Kik‟ bot, or eBay‟s „Shop bot‟, etc. A survey 

conducted by PSFK IQ, a trends research platform for strategy
8
 reveals that people are 

inclined to disclose their personal information to these bot softwares if they are likely to find 

better and more personalised recommendations. An efficient AI chatbot carries the potential 

to influence a consumer‟s loyalty. But isn‟t an AI based bot capable of making biased 

                                                 
7
 Amazon Alexa Team, Amazon Dash Replenihment, AMAZON DEVELOPERS (Jan. 26, 2021) 

https://developer.amazon.com/en-US/alexa/dash-services. 
8
 PSFK, The Future of Retail, PSFK (Jan. 27, 2021) https://www.psfk.com/2018/04/chat-ai-shopping-assistants-

conversational-commerce.html  
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recommendations? Algorithmic systems, based on machine learning are capable of 

developing codes as they receive inputs. They are capable of generating biased outputs
9
. This 

leads to an inference that what if the suggestion made by a bot entails an „infringing 

product‟? If the consumers end up taking that suggestion and buying it, who is liable to face 

the legal repercussions? It is imperative to ascertain that such AI bots are incapable of 

indiscriminatory suggestions, refraining to make recommendations that are only of the 

company that pays the parent organisation manufacturing the bot.  

A revision in the law?  

These aforementioned instances project the need for a revision in the core terms of 

Trademark law. It underscores the need to revise terms concepts like “imperfect 

recollection”, “secondary infringement”, “average consumer”, “likelihood of confusion”, etc. 

These terms form the foundation of trademark law and they need to be revisited in the light of 

these rapid advancements in technology. They all factor in the capabilities of human beings 

in choosing as per their discretion, and essentially “tracing” the origin of the products they 

are interested in. Let us take one of these terms and analyse to understand the possible 

ramifications. Consider “average consumer”, the Supreme Court of India elucidated in the 

case of “Cadilla Healthcare Ltd. v. Cadilla Pharmaceuticals Ltd.”
10

 that a consumer can be 

classified as an average consumer if he possesses average intelligence and carries the 

tendency of „imperfect recollection‟. This interpretation stands in complete contradiction with 

the essence of AI application already discussed above. An AI based bot does not possess 

average intelligence, nor is it capable of imperfect recollection. There is going to be 

minimalistic grade of confusion. Perhaps the threshold for trademark infringement would 

now be bleaker? Moreover, it is going to be matter of grave contention that how exactly the 

definition of “average consumer” and other such basic tenets of trademark law will be applied 

to AI. Consequentially, the liabilities and secondary infringements will be more intricate to 

discern.  

AI and Trademark enforcement  

It is not unintuitive that Artificial Intelligence is also likely to affect trademark enforcement. 

As per Charlie Hill, who heads the product division of „Trademark Now‟, a global IP 

                                                 
9
 Harsh Pati Tripathi, Algorithm Based Systems and the State: A Brief Inquiry, TECH LAW FORUM @ 

NALSAR (Jan. 26, 2021) https://techlawforum.nalsar.ac.in/algorithm-based-systems-and-the-state-a-brief-

inquiry/. 
10

 Cadilla Healthcare Ltd. v. Cadilla Pharmaceuticals Ltd, 2001 (2) PTC 541 SC. 
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resource organisation AI is better suited for trademark analysis than humans.
11

 There are 

several factors that inhibit efficiency of human scrutinization of trademark applications. 

Numerous trademark registrations, unsynchronized trademark offices, imperfect analysis by 

human eye, etc. AI can potentially be incorporated for trademark analysis and searching. The 

Amazon‟s Project Zero
12

 is a potential example, as previously mentioned, of such 

incorporation of AI in the realm of trademark analysis. It is a tool to filter out counterfeited 

products, re-enforcing the purpose of trademark law.  

 

AI and Trademark contentions in courts 

The courts are yet to register a prevalence of issues concerning Artificial Intelligence and 

trademark liability. In spite of the same, there have emerged few cases, especially during the 

past decade that brought in the convergence of AI and trademark liability. More importantly, 

it has been predominantly been discussed in developed jurisdictions like the European Union. 

For instance, in the notable Google France case
13

, where the issue involved around the 

keyword advertisement, the Court did not find Google guilty in that regard. According to the 

court, there was a lack of active involvement on the part of Google in the advertisement of 

keywords, and the automatic facilitation of choice of words. Furthermore, a contextual 

answer to the questions asked above can be extracted from certain judgements delivered by 

EU courts. In the case of L‟oreal v. eBay
14

, where the point of contention revolved around 

selling counterfeited products on online platforms, eBay was not held liable. The rationale 

given by the courts was that the platform did not have an active involvement in the concerned 

act of counterfeiting. A judgement on a similar note was rendered by the EU court in Coty v. 

Amazon
15

 , where Amazon was held not liable on similar grounds.  

However, it is not the case that in this paucity of cases covering the convergence of AI and 

Trademark Law, the courts have not considered the AI infringement to be a legitimate ground 

for incurring liability. Perhaps the most notable case in this regard is “Lush v. Amazon”
16

. 

The contention of this case arose with Amazon bringing in the keyword “Lush” from Google, 

                                                 
11

 Ellie Mertens, How AI Affects Trade Mark Prosecution and Litigation, MANAGING IP (Jan. 27, 2021) 

https://www.managingip.com/article/b1kbpqs9psf9tg/how-ai-affects-trade-mark-prosecution-and-litigation.  
12

 Supra note 2. 
13

 Google Franc SARL & Google Inc. v Louis Vuitton Malletier SA, ECLI:EU:C:2010:159. 
14

 L‟Oreal SA v. eBay, ECLI:EU:C:2011:474. 
15

 Coty v. Amazon, C-567/18. 
16

 5Cosmetic Warriors and Lush v Amazon.co.uk and Amazon EU, [2014] EWHC 181 (Ch). 
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through a bidding process. This in essence means that when the word “lush” is searched on 

google search engine, google redirected the link of the amazon website on the basis of that 

keyword, and transferred the user to the platform. The case of infringement was particularly 

solid because of the fact that even searched on the search portal of the amazon website, the 

projected results from the website showed similar results, but the not the original „Lush‟ 

brand products. It became a clear case of infringement as although there was no sale of 

„Lush‟ products on the amazon website, it showed similar products. Consequentially, the 

court opined that Amazon was liable of trademark infringement in the given scenario.  

This situation is indeed fearful because there are few instances where E-commerce platforms 

running on AI based algorithmic systems are playing substantial roles in the manipulation of 

brands. It is no surprise that courts through out various jurisdictions globally are bound to 

come across such cases. It will only be accretive as Artificial Intelligence transforms itself to 

be the new consumer. More so, only time will unfold how courts interpret principles of 

trademark law like “likelihood of confusion” and “average consumer”, and asses the 

implications that follow. It has been proven that courts, interpretations and the legal 

jurisprudence of a jurisdiction changes and evolves with the advancement in technology. Up 

until now, courts while interpreting the basic tenants of trademark law have always taken the 

unwary “consumer” as the reference point. But very soon, it is going to be the “artificial 

consumer” which will force the courts to take into consideration such technological creations 

as another reference point, at least in the algorithmic context. As of now, it seems to be the 

only plausible way out.  
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Conclusion  

In conclusion, the revolution of Artificial Intelligence will undoubtedly affect every facet of 

legal field, and trademark law is going to be no exception. Thus, there is a constant need of 

exploration and revamping of the legal structure, so that trademark law does not merely turn 

into a repository of loopholes, that cannot sustain trademark claims. As of now, no concrete 

suggestions can be made in this regard, as to how exactly the law needs to be shaped or 

structured, especially in the Indian context in order to accommodate the rapidly advancing 

Artificial intelligence into the bone marrow of Trademark law. But it is nonetheless 

imperative to be open in this aspect, and keep in mind the basis ideals of preventing 

counterfeiting and exploitation of the goodwill of brands. Reducing monopoly, increasing 

competition and ensuring quality products for the consumer are the ideals that serve as the 

purpose of Trademark law. Technological advancements should not be hindrance to the same, 

but in fact should serve as tools to facilitate the process. The UK court‟s decision
17

 in the 

Lush case serves as a healthy precedent that elucidates a possible limitational exercise. It is 

high time that Indian jurisprudence too takes into account the relevance of such dynamic 

interpretations.            
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