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IMPLICATIONS OF THE SCI-HUB CASE ON FAIR DEALING AND DYNAMIC 

INJUNCTIONS JURISPRUDENCE 

 

INTRODUCTION 

In December 2020, a Copyright infringement lawsuit
1
 was filed in Delhi High Court against 

two groups of websites called sci-hub and LibGeb by three Academic publishers Elsevier, 

Wiley, and American Chemical Society. The plaintiffs claimed that these websites were 

involved in providing free access to millions of research papers and books over which the 

plaintiffs have exclusive rights according to Section 14(a)(i),(ii), and (iii) of the Copyright 

Act. Hence, the plaintiffs have sought a permanent injunction against the defendants. They 

have also sought dynamic injunction so that the mirror websites or as they are called Hydra-

headed rogue websites be blocked as and when the plaintiffs notify. Additionally, an interim 

injunction was also sought against the defendants which were denied by the court on 26
th

 

December stating that there was no urgent requirement for blocking the website as they have 

already been involved in the alleged act since 2011.  

This case has particularly garnered panic amongst the stakeholders who rely on these 

websites for research purposes.
2
 In both developed and developing countries both, there is an 

intense use of these shadow libraries like sci-hub and LibGeb, and studies have shown that 

access to these libraries still does not provide enough to ensure that the researchers can gain 

the maximum benefit of the scholarly works. So, the recent threat of these sites getting shut 

poses a major concern for the researchers as the quality of the research would substantially 

deteriorate if the already difficult to access material suddenly gets inaccessible.
3
 

In this paper, the author shall be addressing various facets of this case. In the first part, it shall 

be scrutinized whether the allegations made by the plaintiffs of copyright infringement have 

any basis. In the next part, the exception of fair use shall be dealt with and we shall deliberate 

whether the alleged infringement would fall in the category of fair use. Additionally, the 

                                                 
1
 Elsevier Ltd. And Ors. Vs. Alexandra Elbakyan And Ors. CS(COMM)  572/2020. 

2
 See also Asim, Z. and Sorooshian, S., 2017. Unethical research trend: shadow libraries. Sao Paulo Medical 

Journal, 136(1). 
3
 Byfield, T., 2018. Joe Karaganis, Editor: Shadow Libraries: Access to Knowledge in Global Higher 

Education. 1st ed. The MIT Press. 
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exception of educational purposes will also be discussed along with the aspect of public 

policy. Finally, the relief of dynamic injunction sought by the plaintiffs will be addressed 

along with its jurisprudential aspect. 

ANALYSIS 

Fair Dealing 

Section 52 of the Copyright Act provides an exception to copyright infringement. In this case, 

even if it is determined that Sci-hub and LibGeb are involved in infringing activities it will be 

pertinent to note whether their use would fall under the exception of fair use. 

“52. Certain acts not to be an infringement of copyright. — 

(1) The following acts shall not constitute an infringement of copyright, namely: — 

(a) a fair dealing with any work, not being a computer programme, for the purpose of— 

(i) private or personal use, including research;” 

According to the provision the act would not institute as infringement if it is carried out for 

the purpose of private use which includes research, provided that the acts amount to fair 

dealing.  

Therefore, we need to discuss (I)Whether the defendant's website can be considered under 

fair dealing and (II)Whether facilitation of research as done by these websites would come 

under the ambit of the provision.   

(I)Whether the defendant's website can be considered under fair dealing 

The term fair dealing has not been defined under the Copyright Act; however, it has been 

interpreted by the court in the case of India TV independent news service Pvt. Ltd. v. Yashraj 

Films Pvt. Ltd.
4
 In this case, the court borrowed the four-factor test from the United States

5
. 

These are-  

“(1) the purpose and character of the use, including whether such use is of a commercial 

nature or is for non-profit educational purposes; 

                                                 
4
 India TV independent news service Pvt. Ltd. v. Yashraj Films Pvt. Ltd. FAO(OS) 583/2011. 

5
 LII / Legal Information Institute. 2021. 17 U.S. Code § 107 - Limitations on exclusive rights: Fair use. [online] 

Available at: https://www.law.cornell.edu/uscode/text/17/107. 
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(2) the nature of the copyrighted work; 

(3) the amount and substantiality of the portion used concerning the copyrighted work as a 

whole; and 

(4) the effect of the use upon the potential market for or value of the copyrighted work.” 

We shall scrutinize the present case by applying this four-factor test.  

According to the first limb of the test, the purpose of the use should not be for gaining 

anything commercially. In the present case, the sites were created for the sole purpose of 

providing access to various papers articles, and other material to the general public. A 

possible counter from the plaintiffs could be that the sites receive a higher number of 

donations because of which they are involved in the profit-making business. It would be 

notable to observe whether the fact that the sites receive a lot of donations would negate the 

whole intent upon which the sites were created and would turn these into profit-making 

ventures.
6
 

The second limb of the test is based on the nature of the work. In the present case, the work is 

both factual and creative however it tilts more towards the factual side. The material includes 

academic books and articles which majorly include facts.  

The third limb weighs against the defendants as there is not only substantial copying of the 

data but the data has been copied in the entirety.  

The last limb is the most important one which focuses on whether there has been a significant 

effect on the market. In other words, it has to be noted how much impact has the plaintiff 

suffered from because of the defendant's websites. The statistics
7
 show that Elsevier has had 

around 2% growth over the years and the profit margins of Elsevier hover around 37 to 38%.
8
 

The defendant's websites have been present for a decade and it has not been evident that the 

presence of these websites has had any impact on the revenues of the academic publishers.  

One of the major reasons why there is an almost negligible impact of the defendant's website 

on plaintiffs is because of the difference in their market itself. The population which uses the 

                                                 
6
 See also Rohrlich, J., 2021. The “Robin Hood of science” says she’s not a Russian asset. [online] Quartz. 

Available at: https://qz.com/1773765/sci-hub-creator-says-shes-not-working-for-russian-intelligence/. 
7
 Page, B., 2021. Elsevier records 2% lifts in revenue and profits | The Bookseller. [online] Thebookseller.com. 

Available at: <https://www.thebookseller.com/news/elsevier-records-2-lifts-revenue-and-profits-960016>. 
8
 Id. 
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defendant's websites would not be interested to use the plaintiff's services. One single paper 

cost thousands of rupees to one particular individual. This is significantly higher as compared 

to the defendant's websites, which are more cost-friendly and accessible. In countries such as 

India where the majority of the population will not be able to afford to buy papers, these 

websites act as a boon. In case of the plaintiff's the audience is majorly restricted to the 

libraries which subscribe to their publications where are the defendant's audience varies from 

independent researchers to college students. 

(II)Whether facilitation of research as done by these websites would come under the ambit 

of fair dealing. 

A very interesting question that would come in front of the courts would be in case the 

defendant's website fall under the category of fair dealing. The question would be if the 

facilitation of research as provided by these websites would fall under the ambit of section 

52(1)(a)(i) i.e., private or personal use, including research. Till now the courts have not 

adjudicated upon the ambiguity which section 52(1)(a)(i) imbibes. It is not clear whether only 

the individuals who are using the copyrighted work would be allowed to claim that exception 

or whether third parties that provide such facilitation would also be allowed to claim the 

exception.  

In the case of Wiley Eastern Ltd. v. Indian Institute of Management,
9
 the court held that “the 

basic purpose of Section 52 is to protect the freedom of expression under Article 19(1) of the 

Constitution of India- so that research, private study, criticism or review or reporting of 

current events could be protected.”
10

 

In the case of Rupendra Kashyap v. Jiwan Publishing House,
11

 it was held that if a publisher 

publishes a book for the sole purpose of commercial exploitation and ends up infringing 

copyright the defense under 52(1)(a)(i) would not be available to such a publisher even if the 

book published by him is being used or meant for research purposes. In this case, the court 

emphasized the test of commercial exploitation and observed that in case a publisher ends up 

exploiting the original work commercially the defense would not be available to him.  

                                                 
9
 1995 IVAD Delhi 990. 

10
 Id. 

11
 1996 (38) DRJ 81. 
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While deciding upon the subject the courts will have to determine whether the websites Sci-

hub and LibGeb are commercially exploiting the copyrighted work. However, given the 

discussions above it does not seem that there have been any commercial benefits reaped by 

these websites. If the court also reaches the same conclusion this case would finally provide 

some clarity on the ambiguity of inclusion of third parties which facilitate research under 

Section 52(1)(a)(i). 

Educational purposes and Public Policy 

Section 52 (1)(i) provides for the "reproduction of any work by a teacher or a pupil in the 

course of instruction". In the present case, the defendant's website can be seen as a facilitator 

that provides access to the material which is then used for education. 

 In the case of DU photocopy
12

, it was held by the Delhi High court that the exception would 

include any work which is necessary for educational instruction. This means that as long as 

reproduction of a copyrighted work is done for the sole purpose of providing education 

instruction it would be covered under the education exception to copyright infringement.  

In the present case though it would be difficult to establish that the defendant's website only 

stores and provides the material which is necessary for the course of instruction in education. 

One of the major reasons is that the access is not restricted to those for whom it is necessary. 

However, it should be noted that realistically shutting down these websites would have a 

direct blow on the quality of research. The publishing houses charge exorbitant subscription 

fees
13

 which are practically impossible to afford by individual researchers or college students. 

Especially in countries like India where because of socio-economic problems anyway the 

access to education is very restricted, the decision if goes against defendants would have a 

major effect on stakeholders. 

It is clear that if the suit succeeds then the general public would have a major impact in 

regards to the receipt of information therefore would violate Article 19(1)(g) of The 

Constitution. The bigger picture would be that the Copyright law in itself violates Article 19 

                                                 
12

 The Chancellors, Masters and Scholars of the University of Oxford and Others v. Rameshwari Photocopy 

Services and Others (2016) 160 DRJ (SN) 678. 
13

 Koshy, J., 2021. Rising cost of science journals worries top science officials. [online] mint. Available at: 

https://www.livemint.com/Politics/trpj70vM3TaZW8j64orqMJ/Rising-cost-of-science-journals-worries-top-

science-official.html. 
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(1)(a). In the case of Maneka Gandhi v Union of India
14

 it was held that if a law has a direct 

and inevitable impact on the rights which are granted under Article 19(1)(a) be said that such 

right is getting restricted, such a direct impact is very much visible in the ongoing litigation. 

Therefore, the present case also poses a constitutional problem in itself. Inarguably access to 

educational material would come under public interest as it leads to better educational 

opportunities for those who cannot access it easily. 

 

Dynamic Injunction 

Dynamic injunction as a relief in India was introduced in the case of UTV software 

communication Ltd. v. 1337XTO.
15

 In this case, the Delhi High Court defined the term “rogue 

website” and gave 9 suggestive and non-exhaustive factors to determine whether a website 

would be considered as a rogue website or not. In the aforementioned case, the court defined 

rogue websites as those which primarily or predominantly share infringing content. To 

ascertain whether a website is a rogue website the court laid down certain factors which 

included inter alia, whether the website primarily aims at copyright infringement, whether it 

takes appropriate action after receiving takedown notice in regards to such infringing content, 

whether there is a significant volume of traffic received by the website etc. Additionally, the 

court also determined whether the sites which only provided a mirror link better known as 

Hydra-headed rogue websites should also be blocked in their entirety. It is also important to 

note that it is also possible that these websites may contain information that will not be hit by 

copyright law for example material in which the copyright has expired or in cases where the 

right of ownership is not with the publishers and with the authors instead.
16

  

Based on the judgment of UTV software the plaintiffs are demanding that a dynamic 

injunction be passed so that these rogue websites or the mirror websites be blocked 

completely so the plaintiffs don't have to go back to the judges to get any new domain 

blocked for sharing the same material every time.  

                                                 
14

 https://indiankanoon.org/doc/1766147/ 
15

 Utv Software Communication Ltd. And Ors CS(COMM) 724/2017 
16

 Scaria, A., 2021. Sci-Hub Case: The Court Should Protect Science From Greedy Academic Publishers. 

[online] The Wire. Available at: <https://thewire.in/law/sci-hub-elsevier-delhi-high-court-access-medical-

literature-scientific-publishing-access-inequity>. 
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The issue in providing the dynamic injunction is that lately a very broad leeway has been 

given by the courts in granting the dynamic injunction. In case a dynamic injunction is 

granted it would mean that the joint registrar would have an unlimited authority to block such 

websites. These websites may contain non-infringing material and grant of a dynamic 

injunction would mean that these sites would be completely blocked off without even proper 

judicial scrutiny. It means if the dynamic injunction direction is interpreted in the manner 

suggested above it would result in giving extended authority to the Joint-Registrar.
17

 In this 

case, a plaintiff just has to file an Order I Rule 10
18

 application implead such mirror website 

along with an affidavit with evidence showing that it is merely a mirror of the injuncted 

website and in case the registrar was convinced he could direct the ISPs to block these 

websites. The Joint-Registrar is also tasked with this added responsibility of determining 

whether a website is „rogue‟ or not which requires complex analysis. It grants unreasonably 

extensive and blanket authority to the Joint-Registrar on issues that require strict judicial 

scrutiny. 
19

  

In the cases of Red Chillies Entertainment Pvt. Ltd. v. BSNL & Ors
20

 and Prakash Jha 

Productions v. BSNL & Ors
21

 yet another instance of overbroad and disproportionate online 

censorship was observed, 2650 entire websites were ordered by the Madras High Court to be 

blocked, nation-wide, as an interim measure against the infringement of the copyright of 

certain films (Lipstick Under my Burkha and Jab Harry met Sejal)
 

Such incidences which have come into light recently regarding the courts granting dynamic 

injunction without properly analyzing and scrutinizing whether there is irreparable loss or 

whether the sites which are being entirely banned actually contain infringing material or they 

also contain certain infringing material is problematic because it directly hampers the 

freedom of speech.
22

 

                                                 
17

 Obhan, E. and Pillai, T., 2020. Dynamic Injunctions To Tackle Digital Piracy In India - Intellectual Property 

- India. [online] Mondaq.com. Available at: https://www.mondaq.com/india/copyright/1017874/dynamic-

injunctions-to-tackle-digital-piracy-in-

india#:~:text=A%20dynamic%20injunction%20allows%20a,subject%20of%20the%20main%20injunction.. 
18

 Order I Rule 10, Code of Civil Procedure, 1908. 
19

 Disney Enterprises, Inc. & Ors V. Kimcartoon.To & Ors CS(COMM) 275/2020. 
20

 Red Chillies Entertainments Pvt. Ltd. V. Bharat Sanchar Nigam Ltd & Ors. C.S. No.601 of 2017. 
21

 Prakash Jha Productions v. Bharat Sanchar Nigam Ltd & Ors. C.S. No.576 of 2017. 
22

 Sareen, M., 2019. Dynamic Injunctions – Internet „Injunctions 2.0‟. ILI Law Review, [online] 2, p.43. 

Available at: <http://ili.ac.in/pdf/mkk.pdf> [Accessed 24 January 2021]. 
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It is also pertinent to note the approach of Indian courts towards blocking whole sites instead 

of specific infringing URLs is problematic as it would curtail access to the content. the issue 

was also addressed in the UTV software case where it was mentioned that the whole website 

can only be blown in case the quota satisfied that it is necessary and proportionate to do so. In 

the case of Myspace Inc. v. Super Cassettes Industries Ltd. It was held that according to the 

proportionality principle, a fair balance between competing fundamental rights is required. In 

this case, these rights are the right to intellectual property and the right to trade, and freedom 

of expression.  

Recently an interim injunction was granted to Disney
23

 where 118 websites of the defendants 

were blocked. The court also went on to give Liberty to Disney to array any other rogue 

website if they are discovered after the issuance of the said interim order.
24

 It becomes 

problematic because the court did not even conduct a prima facie check on be content of the 

websites and whether they carry the content of Disney. The court went on to block entire 

websites as against particular infringing URLs. In the absence of such analysis, it is confusing 

how the court determined that Disney would face irreparable damage in case an interim 

injunction is not given. 

In the present case if the dynamic injunction is granted to the plaintiffs it would not only 

result in a substantial deterioration in the access to information and thus affecting the quality 

of the research but would also result in the total shutdown of LibGeb and sci-hub and 

numerous other websites without even proper judicial scrutiny.  

CONCLUSION 

Whatever the outcome be of this litigation it surely has stirred up numerous contentious 

matters related to Copyright law, access to education, and freedom of speech. A balance 

between access and incentive
25

 should be there, therefore the public policy element of the 

copyright should also be taken into consideration while deciding upon the matter. According 

to the statistics, it is evident that the publishers are not anywhere lacking in incentives. In 

case the litigation goes against the defendants it would directly result in deterioration of the 

access to information for researchers and the students and would massively impact the 

                                                 
23

 Supra note 19. 
24

 Id. 
25

 Landes, W. and Posner, R., 1989. An Economic Analysis of Copyright Law. The Journal of Legal Studies, 

18(2), pp.325-363. 
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research potential in the country. Lastly, it has also generated a massive discussion regarding 

the link between copyright law and free speech rights, and therefore while the litigation is 

going on the court should not only look at the copyright aspect of the case but also carefully 

scrutinize the constitutional grounds involved. Although given the present situation it seems 

like the litigation might sway in the direction of defendants, however, if various nuanced 

aspects of the litigation are ignored by the court there is a possibility that the decision might 

come in favor of plaintiffs which would not only eliminate the access to information 

countrywide but would also be a less holistic decision. 


