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ABSTRACT 

Comparative Advertisement is a strategy in which a brand compares its product with that of 

another brand where it highlights the features of its product and tries to establish its 

superiority over the other brand. Comparative Advertisement often compares products 

directly or indirectly which may be either on a positive tone or on negative tone. The aim of 

these types of advertisements is to increase the sales of the products as well as to increase the 

brand value in the eyes of the consumers. However, now the companies have started using 

this strategy in the negative dimension more rather than on a positive one. And this brings the 

concept of Trademark Infringement in the scenario of Comparative Advertisement. This 

Research Paper deals with this ambit in detail pertaining to the misleading and false 

information. 

Keywords: Comparative Advertisement, Trademark Infringement, Disparagement, etc. 

RESEARCH QUESTION: 

False and misleading Information in Comparative Advertisement amounts to Trademark 

Infringement or not? 

RESEARCH METHODOLOGY: 

The researcher has adopted doctrinal method of research and the entire paper is in the form of 

analysis of the established procedures, thereby following analytical mode of research. The 

primary sources for this research paper are The Trade Marks Act, 1999 and relevant judicial 

decisions. Secondary sources include books, articles and web sources.  
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INTRODUCTION 

From the last half century we have seen the number of changes in the strategies pertaining to 

the marketing which has brought the importance of advertisement as a tool to sell any 

product. From using a cat in an advertisement, projecting an alien in a story to sell a product, 

or using the different effects, we have seen various enhancements in the advertising field. 

Initially the prime objective of the companies was to sell their products in the most effective 

way by numerating the quality of the product which they wanted to sell but now everyone has 

entered into a race or competition where the only focus is on showing the world that their 

product is better and superior than other. And this type of advertising is basically known as 

comparative advertising. 

The aim of these types of advertisements is to influence the watchers and the consumers to 

buy their products by showing the extra features which the other product doesn‟t have. 

Comparative advertisements benefit the consumers as it shows the differences in price, 

quality, quantity, and several other attributes which increases the consumer awareness and 

they get attracted towards the product. So it is basically all about representation of the 

product by a company who claims that they have better services and features to provide 

through their products in comparison to the product of the other company which wouldn‟t 

provide you the same within this price segment or any other criteria. However using it in the 

negative dimension, now the companies have started following the comparison on their 

advertisements where they only try to show the negative sides of the products of other 

companies which ultimately downgrade the image of that company. And to counter this, the 

concept of trademark infringement in comparative advertising comes into the scenario.  

BACKGROUND  

In India, initially Monopolies and Restrictive Trade Practices Act, 1969 (MRTP Act) used to 

deal with the unfair trade practices. But to cop up with the sudden pace of the economic 

reforms and on the recommendation of Raghavan Committee, The Competition Act, 2000 got 

enacted which replaced the role of MRTP Act from the picture. The Competition Act, 2000, 

inter alia had an objective to protect the interests of the consumers and to ensure that the trade 

practices would be running fluently without any infringement of rights of competitors as well 

as the manufacturers. Other than this Act, The Consumer Protection Act, 1986, also played a 

major role on restricting the unfair trade practices in India. According to this Act, the unfair 
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trade practices also include the practice of making or issuing any statement whether orally or 

in writing or even by visible representations which ultimately provide the false and 

misleading information about the product of the other company in their comparative 

advertisements. 

Thereafter the Trademarks Act, 1999, opened a new chapter in the world of comparative 

advertisement in India which aimed at protecting the trademarks and image of the companies. 

According to this Act, a person would be liable for infringement of any trademark which 

belongs to the other company if he uses that registered trademark in his brand advertisements 

where he takes any unfair advantage of that product or if he uses that product in its 

advertisement in such a manner where it harms the reputation of the company whose product 

they have disparaged.  

 

WHAT IS TRADEMARK? 

Trademark is defined in the Trademark Act, 1999 as, “Trademark means a mark capable of 

being represented graphically and which is capable of distinguishing the goods or services of 

one person from those of others and may include the shape of goods, their packaging and 

combination of colours.”
1
  Such a mark may include numerous things such as signatures, 

names, labels, headings etc. 

Therefore as clearly defined under the definition of trademark the primary aim of it is to 

distinguish the product so that no one could use that product without the authority of the 

owner himself. Thus, if in any case if an advertiser has used the trademark of a company for 

his advertisements where he disparages them by comparing with the products of his own 

company, then it would not only amount to the defamation of the company whose product 

has been advertised through the comparative or negative advertisement done by the advertiser 

but it would also invoke the issue of Trademark infringement. 

TRADEMARK INFRINGEMENT IN COMPARATIVE 

ADVERTISEMENT: 

The primary aim of the trademark is “to distinguish the products/goods of one person from 

the other”. Therefore if any person who advertises about the product of any company and in 

                                                           
1
 S. 2 (1) (zb) of The Trade Mark Act 1999 
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that advertisement he disparages them, then it would certainly amount the infringement of 

trademark and the person who has advertised in that negative aspect shall be liable for the 

infringement. The trademark Act, 1999 governs this issue and more specifically section 

29(8), which enunciates that: 

A registered trade mark is infringed by any advertising of that trade mark if such 

advertising
2
— 

a) takes unfair advantage of and is contrary to honest practices in industrial or 

commercial matters; or 

b) is detrimental to its distinctive character; or 

c) is against the reputation of the trade mark. 

And whereas section 30 (1) provides the exception for this section which says that  any 

advertising which is in accordance with honest practices, and does not cause detriment to the 

distinctive character or to the repute of the trademark will be permissible and will not 

constitute infringement.
3
 

THE USE MUST BE FOR HONEST PRACTICES AND MUST NOT BE 

AGAINST THE REPUTATION OF THE TRADEMARK 

Section 29(8) of the Trademarks Act, 1999 specifically talks about the conditions where a 

registered trademark would be considered as infringed and it majorly includes that if an 

advertiser does any comparison which causes detriment to the reputation of the trademark the 

same advertisement would be considered as dishonest practice. The ambit of dishonest 

practice has been defined by the judiciary in the case of Pepsi Co Inc and Ors v Hindustan 

Coca Cola Ltd and Anr
4
 where the court held that whether an advertisement comes under the 

ambit of “Honest practice” or not needs to be decided from the perspective of a reasonable 

consumer like how an advertisement would affect a reasonable consumer. Moreover, in order 

to decide whether the reputation of the trademark has been harmed or not and in order to 

decide the question of disparagement, the court shall decide the matter by analyzing through 

the “tests of reasonable consumer” as to how many consumers would get influenced by the 

comparative advertisement so that they would not buy the product of the company whose 
                                                           
2
 Section 29(8) in The Trade Marks Act, 1999 

3
 Section 30 in The Trade Marks Act, 1999 

4
 2003 (27) PTC 305 
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trademark has been infringed. In case, if no derogatory reference has been made, no action 

lies against the advertiser.
5
 

JUDICIAL PRONOUNCEMENTS 

I. Pepsi Co. Inc. and Ors. v. Hindustan Coca Cola Ltd. and Anr.
6
 

The brief facts of the instant case is that the Respondent brand misused and 

disparaged the value of the product of Appellant Co. where in the advertisement of 

Respondent, their lead actress asked one of the kids that which drink he likes for 

which the kid answered Pepsi which was beeped/muted but could be clearly 

understood by the movement of lips. Then the lead actress said to him “wrong choice” 

and asked the kid to take 2 sips for the taste of her drink which was “Thumps-Up”. 

Then the kid was shown liking the drink which was offered later by the actress and 

two bottles were shown where one was obviously Thumps-Up and on the other bottle 

it was written PAPPI which deceptively resembled Pepsi. The court held that the 

Respondents were liable as they disparaged and depreciated the goods of the 

Appellants which amounted the infringement of trademark.  

II. Reckitt & Colman of India Ltd. v. Kiwi T.T.K. Ltd.
7
 

This case dealt with attribute of puffery which is a common part of comparative 

advertisements nowadays. The case was between the two manufacturers of clothing 

detergents namely “Robin Blue” and “Ujala” as the plaintiff and the defendant 

respectively. The plaintiff contended that the defendant used the same bottle of the 

same colour and used their bottle in their advertisement and mentioned that the 

plaintiff‟s product is inefficient and uneconomical. The court defined the meaning of 

infringement of trademark by disparagement and held that no one shall advertise 

about their product by making the product of other company inferior or deceptive or 

disparaged. Thus the court held that for the trademark infringement there are basically 

three parameters viz. 1. Whether it contains any false statement about the product or 

not? 2. Whether it is misleading or not? And 3. Whether there is any effect on the 

sales of the product to the end user or not? 

                                                           
5
 Dabur India Ltd v Wipro Limited CS (OS) No 18 of 2006, decided on 27th March, 2006 (Delhi High Court) 

6
 IBID 

7
 Reckitt & Colman of India Ltd. v. Kiwi T.T.K. Ltd  63 (1996) DLT 29, 1996 (37) DRJ 649 
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III. Dabur India Ltd. v. M/S Colortek Meghalaya Pvt. Ltd
8
 

The guiding principles for the comparative advertisements were defined in the instant 

case wherein it was held that 

 The advertisement comes under the ambit of commercial speech and therefore 

it is protected under Article 19 (1) (a) of the constitution of India. 

 However, that advertisement shall not be false, deceptive or a misleading one. 

 While promoting and glorifying one‟s product, the companies must not 

hamper the image of the other company by falsely putting the wrong 

information of the rival product and thus shall not disparage the product.   

IV. Havells India Ltd. & Anr. v. Amritanshu Khaitan & Ors.
9
 

The Delhi High Court laid down the two essential ingredients to be followed upon for 

deciding whether an advertisement is misleading or infringing the trademark of the 

company or not. Firstly, the advertisement must have the potential that it would 

deceive the person which may include any one or even if it has deceived for the time 

being. And secondly, because of that deceptive nature, it has somehow affected the 

behavior of the consumers of that product which would ultimately harm the 

competitor. 

V. Dabur India Limited Vs. Colgate Palmolive India Ltd
10

 

The plaintiff Dabur India Ltd. Was involved in the manufacturing of Dabur Lal Dant 

Manjan and the Defendat Colgate Palmolive India Ltd, used to make Colgate Tooth 

Powder. The instant suit was filed by the plaintiff on the basis of an advertisement 

done by the defendant where the defendant aired an advertisement where the Lead 

Actor Bollywood Star Sunil Shetty was stopping one person to buy Lal Dant Manjan 

Powder by informing about the ill effects of the product by rubbing the powder on his 

spectacles where leave marks could be seen and he termed similar to the 

sandpapering. And afterwards he talks about the benefits of Colgate Tooth Powder. 

The court employed and introduced the principle of “Ordinary Person Test”. The 

court interpreted that to determine whether an advertisement is disparaging the goods 

of a company or not, this test could be useful where it means  that what impact an 

                                                           
8
 Dabur India Ltd vs M/S Colortek Meghalaya Pvt. Ltd 2010 (42) PTC 88 (Del.), 

9
 Havells India Ltd. & Anr. v. Amritanshu Khaitan & Ors. 2015 (62) PTC 64 [Del] 

10
 Dabur India Limited vs Colgate Palmolive India Ltd AIR 2005 Delhi 102 
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advertisement like this would incur on an ordinary prudent person with reasonable 

intelligence.  

VI. The case of ‘New Pepsodent’ v ‘Colgate’ 

In an advertisement of the New Pepsodent, it disclosed that their product is 102% 

better than the rival companies in terms of anti-bacterial activities. In their Ad, two 

kids were shown and a sample of their salivas was taken where one boy brushed with 

the pepsodent and the other one brushed with some other product. The experiment 

showed that the saliva of the boy who brushed with the latter toothpaste had enormous 

germs in it. Then the boys were asked as to with what brand they have brushed their 

teeths for which one replied that he used pepsodent and the other boy‟s response was 

muted whose saliva had so much of germs in the experiment. Even though it was 

muted, but the lips movement clearly indicated that he said “Colgate”.  As it was 

synonymously used in their advertisement therefore it clearly disparaged their goods 

and it was held as infringement of trademark.  

PRODUCT DISPARAGEMENT 

According to Black‟s Law Dictionary the word „disparage‟ means to connect unequally; or to 

dishonour (something or someone) by comparison; or to unjustly discredit or detract from the 

reputation of (another‟s property, product or business); or a false and injurious statement that 

discredits or detracts from the reputation of another‟s property, product or business
11

. 

Therefore a disparagement amounts to the wrongful or fake information about any product 

which causes harm to another‟s property or his business.  

Comparative advertisements often get the favour or support that it falls under the ambit of 

Article 19 (1) (a) of the Constitution of India and is considered as a commercial speech so 

ultimately the advertisers have right to freedom of speech and expression therefore any such 

false information would not amount to the disparagement. However, freedom of speech and 

expression does not permit defamation and it would be a little far-fetched to say that an 

advertiser has the liberty to disparage the product of his competitor without any check, under 

the garb of freedom of speech.
12

 

                                                           
11

 Garner Bryan, A Black‟s Law Dictionary, 7th edn (West Group, Minnesota) 1999. 
12

 Dabur India Ltd v Wipro Limited CS (OS) No 18 of 2006, decided on 27th March, 2006 (Delhi High Court).  
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REMEDIES AGAINST THE INFRINGEMENT OF TRADEMARK 

BECAUSE OF COMPARATIVE ADVERTISEMENTS 

A. CIVIL REMEDIES 

135. Relief in suits for infringement or for passing off.— 

 

(1) The relief which a court may grant in any suit for infringement or for passing off 

referred to in section 134 includes injunction (subject to such terms, if any, as the 

court thinks fit) and at the option of the plaintiff, either damages or an account of 

profits, together with or without any order for the delivery-up of the infringing 

labels and marks for destruction or erasure.
13

 

 

Therefore the court may grant the injunctions as a civil remedy to refrain the other 

party or to prohibit the actions of the other party. Other than injunctions court may 

allow damages or accounts of profits to the plaintiff.  

B. CRIMINAL REMEDIES 

Sections 103 of the Act lays down criminal remedy for the contravention of the 

trademark of any individual or entity which lays down a period of six months of 

imprisonment which can be extended till a time frame of three years for infringing 

trademark rights.
14

 

Section 104 of the Act lays down penalties that need to be provided as a sanction 

against an infringement. The section mentions a fine of fifty thousand rupees which 

can be increased till an extent of two lakhs in case someone is found to transgress the 

trademark rights.
15

 

 M/s South India Beverages Pvt. Ltd. v. General Mills Marketing Inc. & Anr
16

 

                                                           
13

 Section 135 in The Trade Marks Act, 1999 
14

 Section 103 in The Trade Marks Act, 1999 
15

 Section 104 in The Trade Marks Act, 1999 
16

 M/s South India Beverages Pvt. Ltd. v. General Mills Marketing Inc. & Anr FAO(OS) No. 389/2014 
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The Delhi High Court recently decided the case between two Ice-cream 

manufacturers namely “HAAGEN DAZS” and “D‟DAAZS”. Both the companies 

were involved in the business of ice-creams and other dairy products although in their 

different established price brackets. The Delhi High Court upheld the order of single 

judge and granted the interim injunction that the latter cannot use the mark of 

appellant/defendant. 

 Colgate Palmolive Company v. Anchor Health and Beauty Care Pvt Ltd
17

 

The plaintiff had the proprietary rights of using the red and white colour for their 

tooth powder packaging and trading. However, the defendant started using the same 

red and white coloured combination for their packaging and trading which ultimately 

hampered the plaintiff‟s rights and therefore the court ordered for the injunction, and 

restrained the defendant to use the same white and red colour in their advertisements 

or packaging. 

CONCLUSION  

There is no harm in comparing your goods with that of other competitors, this is also proved 

by various judicial pronouncements, but it should not bring disrepute to the competitor‟s 

trademark or product, along with fairness. This is a universal settled principle that there must 

be a healthy competition in order to sustain in the market. The comparative advertising is 

very beneficial as it increases awareness between consumers, thus it should be allowed. There 

is a more liberal approach in comparative advertisement in foreign countries like USA & UK 

in comparison to India, but there must not be any superlative claims with respect to the 

commodities or products. As per my suggestion, comparative advertising must be adopted in 

India, because if the claims made by the producers are true in its aspect, then it will benefit 

the general public, as it will provide the customers a good and valid reason to choose or not 

to choose between the products, and in long run it may promote healthy trade practices which 

might help the competitors to improve product quality. Moreover, the comparative 

advertisements gives a chance to a brand to establish itself in the market as it is a strategical 

move which has been prevailing from the decades to showcase one‟s brand as more effective 

so that the customers get attracted towards their product. However, there have to be some 

                                                           
17

 Colgate Palmolive Company v. Anchor Health and Beauty Care Pvt Ltd 2003 (27) PTC 478 Del 
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rules and regulations to check the abuses. There is a growing need for registration of 

trademark day-by-day, in a country like India, as it promotes awareness in the competitors to 

ensure safeguard on their products. Because as we say the comparative advertisement 

increases the competition, public awareness as well as it aims at bringing the quality products 

into the market, but on the other hand misleading and false advertisements should always be 

curbed. Therefore form the above provisions and various aspects it can be concluded that 

there is no second opinion that comparative advertisement is beneficial for the healthy market 

competition among the traders and manufacturers, however, there must be checks and 

balances into the process that the advertisers are not misleading the information are not 

involved in the unfair trade practices. 


