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 Fair Use exception in the Music Industry: The Issue of Digital 

Sampling 

 

Abstract 

The present paper will be dealing with the issue with the exception of Fair Use and the modern era 

of sampling being used as a mode of production in the Music Industry. It will look at the various 

laws of the countries in regards to the protection of the rights of copyright holders. It has been 

found that although such exception has a potential of being misused, the safeguards gradually 

adopted by the courts have successfully tackled any such misuse.  

Introduction 

The music industry has gone through a very rapid transition since the 1970s, as disruptive 

technologies opened the doors for newer modes of consumption of creative content. The music 

industry started off from the analog vinyls, also known as LPs, to Compact Discs in the 1980s.
1
 

With the advent of the Internet, music was now available to listeners on demand with ITunes and 

other initial players that aggregated the market by leveraging the technological capability of the 

Internet.
2
 

Along with the advancement of the technology in consumption of music, the production of the 

same has also been very heavily advanced. The music artists in the industry have a major part of 

their revenue made from liscencing their sounds in the era of music streaming. Therefore it has 

                                                           
1
 Knopper S, Appetite for self-destruction: The Spectacular Crash of the Record Industry in the Digital Age (Avalon 

Publishing Group Inc), 2009, 121-123 
2
 Postigo H, The Digital Rights Movement: The Role of Technology in Subverting Digital Copyright (MIT Press), 2012, 

127. 
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become important to protect the sounds of the artists from being illegally used without giving the 

owners their share of the revenue. The production of music has changed more from towards 

sampling music. The problem arises where certain artists take the exception of the universal 

exception of “Fair Use” to justify the infringement of copyrighted music. 

Copyright Infringement 

Intellectual Property Right is a legal right that is granted to owners for a specific period of time to 

protect their original work from unauthorized use. Copyright is one of the intellectual property 

rights which is automatically provided to the author or creator of original work, which gives them 

the exclusive right to reproduce and distribute the copyrighted work.  

Copyright is a negative right that lets the owner enjoy exclusive right over his/her Work without 

any hindrance from others. If the Work is used/ exploited by any person other than the owner 

without his/her authorization, it constitutes an infringement of copyright in the Work of the 

exclusive right to reproduce and distribute the copyrighted work. The legislation in India which 

governs the infringement of copyright is Section 51 of the Copyright Act, 1957. According to the 

section a copyright will be deemed infringed when: 

1. Unauthorized use of the exclusive rights of the owner of Copyrights under the Act by 

any other person;  

2. Permitting a place for the communication of the Work to the public for a profit;  

3. Make or let for sale or hire copyrighted Work without authorization of the owner;  

4. Distribution or exhibition of infringing copies for trade and personal gains;  

5. Importing of infringing copies into India.
3
 

But for the use to be an infringement of copyright, it has to be substantial in nature, as has been 

held by the Supreme Court of India.
4
 In the case of sampling, the question arises, whether an 

excerpt of a material which is looped without using a substantial part, can be called as an 

infringement of the copyright? 

                                                           
3
 Section 51 of the Indian Copyright Act, 1957 

4
 R.G. Anand v. Delux Films, (AIR 1978 SC 1613) 
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Sampling of Music  

Digital sampling has become both the music industry's boon and bane. Its introduction into the 

consumer market was hailed as a great technological advance for the music industry,
5
 as well as an 

insidious conspiracy against musicians. Copyright owners and studio musicians assert that digital 

sampling denies them just compensation for the use of their work.
6
 Artists who use samples, 

however, believe this fertile source of musical inspiration will become prohibitively expensive if 

they must license each use of previously recorded music.
7
 

The digital sampler, a powerful musical tool, enables musicians to record, or "sample," any sound 

and play it back at the touch of a button. Companies that market digital samplers, including 

Fairlight, E-mu, Ensoniq, Casio, and Roland, make available to their customers a library of studio-

recorded samples.
8
 Typical samples include traditional instruments, such as grand pianos, pipe 

organs, violins, cellos, wind and percussion instruments, as well as choirs, screams, and other 

simple vocal sounds. 

The controversy arose when recording artists began to use samples of previously released songs in 

their own creations. some recording artists, such as De la Soul, the Beastie Boys, and Biz Markie, 

have sampled portions of other artists' recordings without authorization from the original copyright 

owner and have altered the samples in some fashion, used the samples as sound bites, or simply 

"looped' the samples, thereby adding to their new creation.
9
 This practice of verbatim copying 

directly challenges the copyright law. Because some musicians do not obtain permission to use this 

copyrighted material, the legal implications of digital sampling must be discussed. 

Copyrightable Sample 

                                                           
5
 See Jon Pareles, Digital Technology Changing Music, N.Y. Tsmss, Oct. 16, 1986, at C23 ("Artistically, sampling offers 

musicians unparalleled flexibility. It puts virtually any sound-live or recorded, natural or synthetic-at a performer's 
finger tips, allowing musicians to reshape borrowed sound in new contexts."). 
6
 See Robert G. Sugarman & Joseph P. Salvo, Sampling Gives Law A New Mix; Whose Rights?, NAT'L L.J., Nov. 11, 1991, 

at 21. 
7
 See Richard Harrington, The Groove Robbers' Judgement; Order on 'Sampling' Songs May Be Rap Landmark, WASH. 

PosT, Dec. 25, 1991, at DI, D7 
8
 See E. Scott Johnson, Note, Protecting Distinctive Sounds: The Challenge of Digital Sampling, 2 J.L. & TECH. 273, 275 

(1987); 
9
 For an example of a looped sample and its legal repercussions, see Grand Upright Music, Ltd. v. Warner Bros. 

Records, Inc., 780 F. Supp. 182 (S.D.N.Y. 1991) 
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An issue that often emerges in digital sampling infringement cases is whether the sampled material 

is copyrightable in itself. Much controversy has arisen over musicians sampling one or two notes of 

a work. To qualify as a copyrightable sound recording, the work must "result from the fixation of a 

series of musical, spoken, or other sounds . . . . "
10

  By implication, one note, chord, or sound effect 

alone cannot be copyrighted-rather, an aggregate of sounds must exist. 

Many artists use samples that contain only one note. Common examples of these one-note samples 

include orchestra "hits" and drum samples. Although some believe that sampling even one note or 

chord of someone's trademark sound constitutes infringement, no infringement occurs in this 

situation under present copyright law.
11

 But in other cases, where a recognizable portion of the song 

has been used the same can be infringement of copyright. 

Doctrine of Fair use  

Doctrine of fair use is a defence to copyright infringement that allows restricted use of copyrighted 

work without the owner‟s permission. Fair use doctrine was fabricated in order to protect the right 

to freedom of expression for works which are precious and valuable to society. Fair use is an 

exception to the rights of the author which allows limited use of copyrighted material without the 

author‟s permission. For instance, fair use does not allow reproduction of a whole work or a 

substantial part of such work, but, rather, extracts or quotations from the work are permitted, such 

that they do not appear to snatch the first author‟s expression of his or her idea.
12

 The earliest 

discussion of fair dealing can be traced to Gyles v.Wilcox
13

, a decision from the Court of Chancery 

in England in which Lord Chancellor Hardwicke introduced the notion of “fair abridgment.” This 

has later transformed into the fair use doctrine. 

A. United States of America 

Section 106 of the 1976 Copyright Act codified the five exclusive rights of the copyright owner: the 

right of reproduction, the right to prepare a derivative work, the right to distribute the work, the 

                                                           
10

 17 U.S.C. § 101 
11

 See Jon Pareles, In Pop, Whose Song Is It, Anyway?, N.Y. TIMES, Aug. 27, 1989, § 2, at 1, 26. 
12

 https://www.jurist.org/commentary/2012/05/sandeep-kanak-rathod-copyright/  
13

 Gyles v Wilcox (1740) 26 ER 489 
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right to perform the work, and the right to publicly display the work.
14

 In copyright law, a 

derivative work is an expressive creation that includes major copyrightable elements of an original, 

previously created first work. Sampling would be infringing the derivative rights of an artist if done 

without proper licensing.  

Of all the limitations imposed upon a copyright owner's exclusive rights, the fair use doctrine is 

probably the most significant.
15

 Even though a copyright owner may prove an infringement, a 

defendant may assert the fair use defense and avoid liability. This judicially created doctrine first 

appeared in the 1841 case of Folsom v. Marsh.
16

 Justice Story delineated the doctrine's underlying 

policies, specifying that quotations of copyrighted material in works such as biographies or critical 

commentaries may be excusable as a fair use. This case also laid down a four factor test which was 

then adopted into this Act. 

In considering fair use, courts balance the four factors set forth in section 107 of the Copyright Act 

to determine if the defendant‟s unauthorized use of the copyrighted content is a fair use. 

1. the purpose and character of the use, including whether such use is of a commercial nature 

or is for non-profit educational purposes; 

The United States Supreme Court, in Harper & Row Publishers, Inc. v. Nation Enterprises
17

 stated 

that a commercial or for-profit purpose "tends to weigh against a finding of fair use." The Court 

explained that the thrust of the profit/nonprofit distinction lies not in whether the user's sole motive 

was financial gain, but in "whether the user stands to profit from exploitation of the copyrighted 

material without paying the customary price." 

Since the Supreme Court‟s decision in Campbell, courts often focus their analysis on the first factor 

of fair use, namely, the purpose and character of the defendant‟s use of the copyrighted content, and 

specifically whether such use is “transformative,” i.e., whether the defendant‟s use of the work 

“adds something new, with a further purpose or different character, altering the first with new 

expression, meaning, or message.”
18

 In Campbell, the transformative work was a new song that 

                                                           
14

 17 U.S.C. § 106(1988). 
15

 ROBERT A. GORMAN, COPYRIGHT LAW 93 (1991). 
16

 9 F. Cas. 342 (C.C.D. Mass. 1841) (No. 4,901). 
17

 471 U.S. 539 (1985). 
18

 Campbell, 510 U.S. at 579. 
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parodied an old song, “Oh, Pretty Woman.” This was protected by the fair use doctrine as it was 

completely different in its use of the theme of the music. 

2. the nature of the copyrighted work; 

The second factor focuses upon the nature of the copyrighted, or sampled, work. In evaluating this 

factor, courts have examined whether the work is published or unpublished, and/or factual or 

fictional. In addition, courts have considered "whether the work was creative, imaginative, and 

original, ... and whether it represented a substantial investment of time and labor made in 

anticipation of a financial return."
19

 

3.  the amount and substantiality of the portion used inrelation to the copyrighted work as a 

whole; 

The statute provides that the court consider the amount and substantiality of the portion used in 

relation to the copyrighted work as a whole. As sampling involves the verbatim re-recording of 

portions of songs, the outcome of a sampling infringement case may hinge upon this factor. 

A de minimis use analysis, where the portion of the copyrighted work that is sampled is so small or 

trivial that its use would neither diminish the original's value nor displace the original's market. The 

Courts in such cases do not interfere with the issue. An example is Led Zeppelin succeeded in 

arguing that its song “Stairway to Heaven” did not infringe the band Spirit‟s song “Taurus,” but 

Led Zeppelin did not press the fair use defense included in its answer.
20

 

4. the effect of the use upon the potential market for or value of the copyrighted work. 

Courts have characterized this factor as "undoubtedly the single most important element of fair 

use.'' In considering this factor, the court must weigh the benefit gained by the copyright owner 

when use is deemed unfair against the benefit gained by the public when use is deemed fair.
21

 

According to the Supreme Court, "[a]ctual present harm need not be shown . . . Nor is it necessary 

to show with certainty that future harm will result. What is necessary is a showing by a 

preponderance of the evidence that some meaningful likelihood of future harm exists."
22

 

                                                           
19

 MCA, Inc. v. Wilson, 677 F.2d 180, 182 (2d Cir. 1981) (citations omitted). 
20

 See Skidmore v. Led Zeppelin, No. CV 15-03462 RGK (AGRx), 2016 WL 6674985 
21

 See Acuff-Rose, 972 F.2d at 1438. 
22

 Sony Corp. of Amer. v. Universal City Studios, Inc., 464 U.S. 417, 451 (1984). 
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The position of the country can therefore be summed up as was stated in In Bridgeport Music v 

Dimension Films, the court said, “Get a license or do not sample- we do not see this as stifling 

creativity in any significant way.” This puts to rest the arguments by the artists in regards to 

creativity and freedom. 

B. Position in EU 

The position of the topic can be easily understood through this recent case of Pelham GmbH v 

Ralf Hütter
23

 that brought forth the issue of sampling of a phonogram recording amounting to 

infringement in front of the Court of Justice of the European Union (CJEU) for a preliminary 

ruling. There was an unauthorized sampling of a 1977 recording owned by electro band Kraftwerk. 

claimed that Pelham GmbH sampled approximately two seconds of a rhythm sequence from the 

track "Metall für Metall" and incorporated the sample as a continuous loop and with minimal 

modifications, in the defendant's Sabrina Setlur's track 'Nur mir'.  

The CJEU, through (AG)Advocate General Szpunar (Court of Justice: Judge for the current 

case.), was of the following opinion: 

 The sampling of the phonogram recording amounts to infringement owing to it being 

protected under the meaning of the Copyright Directive, Article 2(c).[2] 

 A phonogram is a fixation of sounds that is protected by virtue of the fixation itself. Stating 

that although a sound or a word cannot be monopolized by an author by fixation alone, in 

case of a phonogram it falls within the scope of protection of copyright the moment a sound 

or word is recorded. Hence, the reproduction of the recording, owing to the copyright, is the 

exclusive right of the producer. 

 He rejected the view that the part copied was short in length and opined that there exists no 

de minimis limit with respect to works protected by copyright. 

 Further he stated that the to set a limit upon the financial interest of a copyright owner 

(producer) was unjust and that a producer's right to exploit his work is not limited to mere 

distribution (selling copies) but also extends by way of authorizing sampling. 

                                                           
23

 Judgment in Case C-476/17 Pelham GmbH, Moses Pelham and Martin Haas v Ralf Hütter and Florian Schneider-
Esleben 
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 Addressing the apprehension of phonogram producers must not be eligible for a protection 

greater than that of given to authors; he dismissed these concerns as a misrepresentation, 

and stated that the producers of phonograms do not have any greater protection afforded by 

the subject matter of their work than author for his authorial works. 

 He also denied the position that is enshrined in WPPT [3]11, which confers exclusive right 

on the producers of phonogram for authorizing reproduction of their phonograms. He also 

stated that it does not apply to the case at hand and that it only dealt with protection against 

the unauthorized reproduction of a phonogram as a whole.
24

 

However, the Court notes that, where a user, in exercising the freedom of the arts, takes a sound 

sample from a phonogram in order to embody it, in a modified form unrecognisable to the ear in 

another phonogram, that is not a „reproduction‟. In that context, the Court underlines that to regard 

such use of a sound sample taken from a phonogram as a reproduction subject to the authorisation 

of the phonogram producer would run counter, in particular, to the requirement to strike a fair 

balance between, on the one hand, the interests of the holders of copyright and related rights in the 

protection of their intellectual property rights guaranteed by the Charter and, on the other hand, the 

protection of the interests and fundamental rights of users of protected subject matter, which are 

covered by the freedom of the arts, also enshrined in the Charter, as well as the public interest.  

In a UK case of Produce Records Ltd vs BMG Entertainment Ltd , The usage of a 7.5-second 

sample of „Higher and Higher’, a track originally recorded by the Farm and owned by Produce 

Records, constituted infringement for being the substantial part of the song, when incorporated in 

their song „Macarena‟ by veteran Latino duo Los Del Rio. 

In another UK case of Hawks & Son v Paramount, The use of 20 seconds of a 4-minute long piece 

of musical work was enough to constitute a substantial part, as the 20 seconds were acknowledged 

as a crucial and rudimentary part of the original song. 

C. Position in India 

Section 52 of the Indian Copyright Act deals with fair use doctrine. The publication of a 

compilation of addresses or speeches delivered in public is not a fair dealing of such work within 

                                                           
24

 https://www.mondaq.com/india/copyright/845764/sampling-of-phonogram-fair-use-or-infringement 
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the meaning of this clause. Thus, Indian law allows fair dealing as a defense for specific acts that 

would not be deemed as infringement for the four specified categories of copyrighted works 

(viz. literary, dramatic, musical and artistic works). Though there is no legal provision explicitly 

dealing with sampling of sound recording in Indian Copyright Act, 1957; Section 14 provides the 

owner of copyright certain exclusive rights in order to protect their entire work or a substantial part 

of the work. The owner of musical work, by virtue of Section 14(a), has exclusive right to make 

any adaptation of the work. Adaptation under Indian copyright Law is analogous to Section 106(2) 

of US Copyright Law, derivative work. Adaptation involves the making of a new work from a pre-

existing work. Transcription of musical work or any act involving re-arrangement or alteration of 

an existing work will infringe the copyright holder‟s exclusive right to make any adaptive work. 

In the case of Gramophone Co. Of India Ltd. vs Super Cassette Industries Ltd
25

, The plaintiff 

offered the defendant a license fee for making audio cassettes incorporating the original sound 

recording of Ganapati Aarti. Despite the refusal of the defendant to grant license, he made the 

cassettes and was held liable for copyright infringement. 

The Kerela High court has adopted the US grounds for consideration in Fair dealing cases. In the 

case of Civic Chandran v. Ammini Amma
26

, the learned judge observed: 

"The term 'fair dealing' has not been defined as such in the Act. But section 52(1)(a) and (b) of 

specifically refers to 'fair dealing' of the work and not to reproduction of the work. Accordingly, it 

may be reasonable to hold that the re-production of the whole or a substantial portion of it as such 

will not normally be permitted and only extracts or quotations from the work will alone be 

permitted even as fair dealing." Further the court held that "In such cases, court has to take into 

consideration (1) the quantum and value of the matter taken in relation to the comments or 

criticism; (2) the purpose for which it is taken; and (3) the likelihood of competition between the 

two works"; it is similar to the four factor test of the U.S. fair use doctrine. 

But these grounds are separate from the grounds that are needed to deal with digital sampling and 

fair use cases and therefore, as it stands, there is a lack of jurisdiction in India. 

                                                           
25

 1995 IIAD Delhi 905 
26

 Civic Chandran & Others v. C. Ammini Amma & Others, 1996 KERLT 1 608 



 

13 
 

Conclusion 

The paper shows that even though there is an exception of fair use which can allow certain artists to 

misuse the copyrights in the name of fair use it has very low probability of such misuse due to the 

safeguards and test that are adopted by the Court. The law perfectly protects the interests of the 

artists and the copyright holders from any kind of illegal and unliscenced use of their copyrights. 

This prevents the losses of a large part of the music industry. The fair use exception on the other 

hand also apart from the safeguards protect the freedom of expression by allowing artists to use fair 

amounts of material for free for the specified necessary purposes. The law has gradually recognized 

and adapted to the post modern era.  

The Indian law still needs some development in regards to the modern era of sampling music and 

protecting the derivative rights of the artists. As the genres such as hip-hop and mainstream music 

develop which highly rely on sampling for their production the need for a jurisprudence is 

increasing in India. As of now the courts have not ventured into the issue of the potential abuse of 

the fair use exception in the music industry, and therefore the Courts will have to adopt the law of 

other countries. United States and the countries of E.U has tackled the problem and properly 

balanced the rights of the same.  


