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PITCHING TRADE AGAINST TRADITIONAL KNOWLEDGE:  

THE STRIFE BETWEEN CBD AND TRIPS FROM THE INDIAN PERSPECTIVE 

 

AHANA BAG 

DEPARTMENT OF LAW, UNIVERSITY OF CALCUTTA   

 

ABSTRACT 

 

The article attempts to decode the conflict between the Trade-Related Aspects Of Intellectual 

Property Rights (TRIPs), 1995 and the Convention on Biological Diversity (CBD), 1992, which has 

yet again pitched the haves against the have-nots. Private intellectual property rights is of the 

utmost importance when it comes successful trade and protection of the same, yet when this tool is 

used to harness and monetize traditional knowledge of a community dependant on its biodiversity, 

for the benefit of an individual, it lays forth the battle ground between CBD and TRIPS. The article 

analyses and elaborates on the grounds for the conflict, with discussion on the fundamental 

difference that puts CBD and TRIPS at odds with each other, with examples of bio-piracy from the 

Indian soil. The article also looks into the same quandary within India by analysing the more recent 

and domestic legislations of the Biodiversity Act, 2002 and the Patents Act, 2005.  

Key words: TRIPS, CBD, Biodiversity Act, 2002, Patent Act, 2005, Intellectual Property, 

Traditional Knowledge  

INTRODUCTION  

It has been argued and informally established that trade and sustainable and equitable use of 

bioresources and traditional knowledge, do not go hand in hand. A main projection of this is seen in 

debate that has raged over the differences in principles presented by the Trade-Related Aspects Of 

Intellectual Property Rights (TRIPs), 1995 and the Convention on Biological Diversity (CBD), 

1992. The two are said to follow and favour completely different agendas, and are hence caught in 

an eternal stalemate. This paper attempts to unravel the agreements and analyse the conflicting 

points as well as the occasional similarities. The domestic projection of this conundrum is also 

studied and an impact assessment of the same is made with an illustration. In all, the paper tries to 

ascertain the nature of the relation that is shared by trade and traditional knowledge.  
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TRADE-RELATED ASPECTS OF INTELLECTUAL PROPERTY RIGHTS (TRIPS) 

An era in free markets and intellectual property was kickstarted on the 1
st
 of January, 1995, when 

the TRIPs Agreement came into effect. To this day it stands as the most comprehensive multilateral 

agreement on intellectual property. The Agreement lays out minimum standards of protection that 

each member nation is entitled to. The standards are set by confirming that obligations of the main 

conventions of the WIPO, the Paris Convention for the Protection of Industrial Property (Paris 

Convention) and the Berne Convention for the Protection of Literary and Artistic Works (Berne 

Convention) in their most recent versions, would be complied with. With the notable exception of 

the provision of the Berne Convention on moral rights. Moreover, certain obligations are added to 

the pre-existing conventions, which were deemed inadequate. Thus, TRIPs is often referred to as 

the Berne and Paris-plus agreement. The goals of the agreement can be summarised into three main 

ones. Firstly,  the decrease of obstructions to worldwide trade. Secondly, the advancement of 

sufficient security of intellectual property rights, and lastly, the confirmation that the measures and 

strategies used to uphold intellectual property rights do not themselves become hindrances to trade.
1
 

The above mentioned minimum standards include copyright protection, trademarks, geographical 

indications, industrial designs, patents, trade secrets, and the control of anti-competitive licences
2
. 

The protection offered by TRIPs includes, extension of patents beyond areas of technology, with a 

minimum twenty year protection, and criminal sanctions for infringements. While the protection 

ushered in a world of free trade and innovation, certain loopholes were left that allowed incessant 

exploitation.  

THE CONVENTION ON BIOLOGICAL DIVERSITY (CBD)  

The summer of 1992 in Rio De Janeiro saw the Earth Summit (United Nations Conference on 

Environment and Development) and the subsequent creation of the Convention On Biological 

Diversity or CBD
3
. The CBD is an International legal instrument for "the conservation of biological 

diversity, the sustainable use of its components and the fair and equitable sharing of the benefits arising 

out of the utilization of genetic resources"
4
 that has currently been ratified by 196 nations

5
. CBD’s 

guiding principle is to ensure sustainable use of biological resources, conservation of biodiversity and 

equitable sharing of the benefits arising out of utilizing of said resources
6
. Much of this overlaps with 

                                                           
1

 Overview: the TRIPs Agreement, WORLD TRADE ORGANIZATION, 

https://www.wto.org/english/tratop_e/trips_e/intel2_e.htm#generalprovisions 
2
 M.A. Kamal, Role of WTO in Shaping a Balanced Global Economy, INDEP., Aug. 26, 1999, available at 1999 WL 

21950370.  
3
 The Convention on Biological Diversity and the Agreement on Trade-Related Intellectual Property Rights (TRIPs): 

Relationships and Synergies, UNITED NATIONS ENVIRONMENTAL PROGRAMME, CONVENTION ON 

BIOLOGICAL DIVERSITY U.N. Doc. UNEP/CBD/COP/2/23 (1996)  
4
 Article 1, The Convention on Biological Diversity (https://www.cbd.int/convention/articles/?a=cbd-01)  

5
 Convention on Biological Diversity, key international instrument for sustainable development, UN ENVIRONMENT, 

https://www.un.org/en/observances/biological-diversity-day/convention 
6
 Preamble, The Convention on Biological Diversity (https://www.cbd.int/convention/articles/?a=cbd-00) 
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Intellectual Property Rights. CBD respects that states alone have sovereign rights and responsibilities 

to exploit their own resources. The Article 3 of the convention explicitly grants States, “ the 

sovereign right to exploit their own resources pursuant to their own environmental policies”
7
. 

Wherein Biological resources are defined in Article 2 to include "genetic resources, organisms or 

parts thereof, populations, or any other biotic component of ecosystems with actual or potential use 

or value for humanity”
8
. This highlights, the primary area where the Convention veers away from 

TRIPs. CBD focuses on community holdings and benefits, whereas TRIPs focuses on individual 

holdings and benefits thereof. Yet, CBD does not give rights to communities directly, it hands it 

over to the State. This in turn could also result in exploitation of another kind.  

AN ANALYSIS OF “THE CONFLICT” 

TRIPs and CBD have been pitched against each other from their inception. But, to understand the 

wrath of developing countries the scenario in which the agreement was passed must be highlighted. 

The passage of TRIPs, was met with anger and violence in India
9
. The country saw this as the 

West’s attempt to rob traditional knowledge as it was reeling from the case of the Neem Tree
10

. It 

was easy presumption that TRIPs would allow for many such cases of bio-piracy, and that 

presumption stood on solid ground. Two-thirds of the earth’s plant species, originate in developing 

countries and thirty five percent of endangered species have medicinal properties
11

. Properties 

which are common traditional knowledge, which if used in patented mass production will not only 

deprive indigenous communities, but will potentially drive the species to the brink of extinction. 

Big pharmaceuticals based in developed countries benefit, on a moderate estimated, three billion 

dollars per annum from plants and microbials in found in developing countries
12

.  

Another hypothesis recommends that GATT was utilized as the enforcing agent for the agreement 

on intellectual property rights, to exploit the restricted influence developing nations had in the 

GATT. This restricted influence permitted the United States and other developed nations to push 

the TRIPs Agreement through without thinking about troubles of developing economies. Non-

industrial nations, had to conform to the TRIPs Agreement since all States from the GATT should 

follow its agreements. Developing countries could not forfeit GATT membership in dissent of a 

particular agreement since they needed to have a place with the GATT to receive the rewards of 

deals which favour their nations. India relied upon the GATT for import and export benefits. This 

made India an astounding illustration of an agricultural nation which was compelled to sanction 

TRIPs while openly disagreeing with many of its provisions.
13

  

                                                           
7
 Article 3, The Convention on Biological Diversity (https://www.cbd.int/convention/articles/?a=cbd-03) 

8
 Article 2, The Convention on Biological Diversity (https://www.cbd.int/convention/articles/?a=cbd-02) 

9
 George K. Foster, Opposing Forces in a Revolution in International Patent Protection: The U.S. and India in the 

Uruguay Round and Its Aftermath, 3 UCLA J. INT'L L. & FOREIGN AFF. 283, 283 (1998)  
10

 NAT'L RESEARCH COUNCIL, Neem: A Tree For Solving Global Problems 9-10 (1992).  
11

 Gumisai Mutume, Trade: Environmental Protection Runs Up Against Free Trade, INTER PRESS SERV.  
12

 Winning the War Against Bio-colonisation, THE HINDU, 

https://www.iatp.org/sites/default/files/Winning_the_war_against_bio-colonisation.htm 
13

 Susan K. Sell, POWER & IDEAS: NORTH-SOUTH POLITICS OF INTELLECTUAL PROPERTY & 

ANTITRUST 222 (1998).  
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Another reason India was left without a choice was because, the nation was in a back foot. India 

was in the midst of a severe economic crisis and could not let go of the benefits provided by TRIPs, 

especially the increased exports
14

. The plains in which CAD and TRIPS bifurcate have been further 

elaborated in the following paragraphs.  

I. Private Property V. National Sovereignty 

Article 27, of TRIPs obligates members to provide protection to patents for both products and 

processes and in all field of technology. While this goes against the principle of CBD, the sub-

sections of Article 27 open up a way of harmonization. Article 27(3)(a) and 27(3)(b) allows 

members to exclude "diagnostic, therapeutic and surgical methods for the treatment of humans or 

animals," and "plants and animals other than micro-organisms, and essential biological processes 

for the production of plants or animals other than non-biological and microbiological processes" 

respectively.  TRIPS also specifies that members should provide for protection of plant varieties 

"either by patents or by an effective sui generis system or by any combination thereof.”
15

  

Patents on isolated biochemical substances or organic entities disregard the sovereign privileges of 

nations, since a particular patent establishes a property guarantee over something to which nations 

may consider they have sovereign rights. Then again it can be argued that provided the system 

functions correctly, it is impossible to patent something found in nature. Along these lines, there 

can be no infringement of sway except if a patent is inappropriately granted. However, like any 

system there are bound to be certain cracks. Moreover, if the substance or organic entity had not 

been procured as per the pertinent laws of the source country, and if the country had not agreed to 

the patenting, such private property claims are apparently a break of the CBD, as indicated by 

which: "States have, as per the Charter of the United Nations and the standards of worldwide law, 

the sovereign option to misuse their own assets as per their own ecological strategies.
16

" It can 

likewise be contended that, by giving licensed intellectual rights (IPRs) in such cases, governments 

are additionally neglecting to conform to their commitments under the CBD, in that they neglect to 

recognize their own national sovereignty
17

. 

II. Access to Genetic Resources 

It can argued, that in this regard the Agreements are not much in conflict, as in the absence of 

patents, there would be no significant monetary benefits to be shared. Patents incentivise research 

into innovation that can potentially transform traditional knowledge into marketable products. 

Hence, the benefits generated thereof can be shared in an equitable fashion.  

                                                           
14

 Ankit Mital, The long road to the 1991 economic crisis, LIVE MINT, 

https://www.livemint.com/Sundayapp/E0rCYXfJyjWd2qsENV3KOO/The-long-road-to-the-1991-economic-crisis.html 
15

 Art. 27, TRIPS (https://www.wto.org/english/docs_e/legal_e/27-trips_04c_e.htm)  
16

 Ibid pt.7  
17

 Anil K. Gupta, WIPO-UNEP Study On The Role Of Intellectual Property Rights In The Sharing Of Benefits Arising 

From The Use Of Biological Resources And Associated Traditional Knowledge, WIPO-UNEP, 

https://www.wipo.int/edocs/pubdocs/en/tk/769/wipo_pub_769.pdf 
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Article 15 of CBD provides access to genetic resources, and its first paragraph recognizes a nation’s 

right over its resources and its ability to regulate its use through national legislation. While the 

second paragraph cautions that states should not restrict access in a way which would end up 

working against the very objectives of CBD.
18

 The second paragraph of the article reduces its 

effectiveness to a mere suggestion, as there is no legitimate way to mandate a nation to tread the 

fine line of commerce and conservation.  

III. Transfer of Technology 

Article 16 of CBD on access to and transfer of technology requires parties to the Convention to 

facilitate access and transfer of technologies to other parties under fair and favourable terms. 

Specially technologies “that are relevant to the conservation and sustainable use of biological 

diversity or make use of genetic resources and do not cause significant damage to the 

environment.”
19

 

The Transfer of Technology is an agreement that provides for situation that is beneficial to both 

developed and developing economies. The system also levies a positive obligation on developed 

economies to provide for these technologies. If such technology is an intellectual property, it would 

granted adequate rights, which would prevent exploitation and incentivise transfer of said 

technology. The licence fees thus generated can be covered by foreign direct investment (FDI) or 

joint ventures.  

IV. Protecting Traditional Knowledge  

Granting intellectual property rights to traditional knowledge is an excellent way of protecting it 

from being exploited, but, currently TRIPs does not offer protection to community ownership of an 

intellectual property. This is where the Article 8 of CBD comes in. Article 8(j) requires parties to:  

i. respect, preserve and maintain knowledge, innovations and practices of indigenous and 

local communities embodying traditional lifestyles relevant for the conservation and 

sustainable use of biological diversity;  

ii. promote their wider application with the approval and involvement of the holders; and,  

iii. encourage the equitable sharing of the benefits arising from the utilization of such 

knowledge, innovations and practices.
20

 

While these are goals set for nations to follow, these are not a concrete solution to the problem of 

bio-piracy and exploitation. It must be acknowledged that both developing and developed nations 

benefit from traditional knowledge, as it is effective and inexpensive. Thus, it follows that 

indigenous communities can be exploited both by foreign investors and their own State. When the 

knowledge belongs to a community, asking the State to take care and make decisions on behalf of 

                                                           
18

 Article 15, The Convention on Biological Diversity (https://www.cbd.int/convention/articles/?a=cbd-15) 
19

 Article 16, The Convention on Biological Diversity (https://www.cbd.int/convention/articles/?a=cbd-16) 
20

 Article 8(j), The Convention on Biological Diversity (https://www.cbd.int/convention/articles/?a=cbd-08) 
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the community does not serve the purpose of protecting it. In this case, intellectual property rights 

can be utilised to recognize community ownership. A marriage between TRIPs and CBD in this 

regard, could be the answer.  

THE DOMESTIC PROJECTION OF THE CONFLICT  

The TRIPs-CBD conflict has found its projection in the domestic legislations of the Indian Patents 

Act, 2005 and the Biological Diversity Act, 2002. It is unsurprising as the two were introduced to 

follow TRIPs and CBD guidelines, respectively.  

The Biological Diversity Act, 2002  

After the ratification of the CBD, India became one of the first nations to enact a law that honoured 

the treaty. The Biological Diversity Act, 2002 was enacted to serve as a tool for conservation of 

biodiversity, equitable and sustainable use of biological resources and preservation of traditional 

knowledge. The Act functions in a decentralised manner and is guided by the National Biodiversity 

Authority (NBA), which is tasked with facilitative, regulatory and advisory functions to ensure 

equitable distribution of benefits arising from the use of genetic resources. State biodiversity boards 

(SBBs) are appointed to advise the State governments on conservation, and biodiversity 

management committees (BMCs) are tasked with implementation of said conservation in the 

grassroot levels, along with developing biodiversity registers to catalogue bioresources and 

traditional knowledge. 
21

 

Section 6 of the Act, mandates that “no person” shall be allowed to apply for intellectual property 

rights in, or outside the boundaries of India, without first obtaining the permission of the NBA
22

. 

Leaving aside the sheer authoritarian wording of the section, it is important to note that “no person” 

can be interpreted to extend over any natural or legal person, irrespective of their nationality, hence, 

the Act extends to foreign nationals as well as Indians. The section also makes the mention of 

“biological resource obtained from India’, which may include any exotic material as long as it is 

from India.  

This act surpasses the CBD in recognition of the “sovereign rights” of the state over its biodiversity 

and natural resources. It gives the State the control over all biological resources in its territory. 

Additionally, by subjecting foreign nationals to a differential treatment during the Patent 

proceedings under the Act, it clearly goes against Article 27 of TRIPs, that mandates that IPR 

should be protected regardless of its place of origin. So, the Biological Diversity Act goes against 

TRIPs.  While, the Indian Patents Act, 2005 was purposefully amended in 2005 to defeat its 

deficiencies in regards to adherence to the mandates of TRIPS.  

The Indian Patents Act, 2005 

                                                           
21

 The Biological Diversity Act, 2002  
22

 The Biological Diversity Act, 2002, Section 6  
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India adopted the TRIPs agreement in 1995, and thus the Indian Patents Act, 2005
23

 was enacted. 

This Act, attempted to toe the line between TRIPs and the Biological Diversity Act, 2002. It ties 

together the legislations by introducing section 10, which speaks of prior consent from the NBA, as 

mentioned in the above paragraph. So, this provision, while in line with CBD and the Biological 

Diversity Act, 2002, clearly violates the principle of TRIPs.  

IMPACT ASSESMENT: AN ILLUSTRATION  

An illustration that would paint the complete picture is PepsiCo India Holdings Private Limited and 

Kappaphycus alvar
24

. The story of the manner in which PepsiCo had to pay 3.7 million to Tamil 

Nadu Biodiversity Board to access a certain seaweed(Kappaphycus alvar). The irony of this story is 

that it is often used to highlight the success of the NBA, in assuring equitable distribution of profits 

generated from the use of genetic resources. Yet, this use of the seaweed is not a utilisation of a 

biological resource, but a simple case of contract farming. A project that was started as a corporate 

social responsibility initiative by PepsiCo. As the resource in question was a seaweed and under the 

Biodiversity Act, it required the sanction of the NBA, hence, a five percent fee and the figure 3.7 

million rupees. It has also been reported that the amount has never actually reached the community 

and scientists have found the seaweed has started to act as an invasive species to the area and has 

thus harmed much of the coral reefs in the Gulf of Mannar Marine National Park. A protected area 

that serves as the habitat of the endangered sea cow.
25

 This account goes to show that the system 

does no real good. The amount paid is lost in government coffers and the ecosystem is damaged, 

even when the legislation is followed to the last word.  

Slipping through the cracks  

A reason for the same is not only the red-taped procedure that many have come to fear, but the 

practical difficulty in ascertaining the beneficiaries and accessors when a commodity or a 

knowledge is free for the taking. Without a patent protection, it is impossible for the government 

bodies to manually scour for cases where bioresources are being used without the proper procedure, 

and even when the said is identified, it is very difficult to make sure that benefits reach the 

communities. Hence, even with the best intentions, the benefits slip through the many cracks.  

CONCLUSION  

The futility of command and control measures when it comes to environmental protection have 

been illustrated in this article. Bioresources and the knowledge they impart cannot be bound by 

geographical limitations, and simultaneously it cannot be left open to exploited without regard for 

the indigenous communities or the future. Handing over the ownership of the resources and the 

                                                           
23

 The Indian Patents (Amendment) Act, 2005  
24

 Latha Jishnu, Curious Case of Seaweed, DOWN TO EARTH, https://www.downtoearth.org.in/coverage/curious-

case-of-seaweed-39207 
25

 Ibid  
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knowledge to stop it from being exploited in the name of national sovereignty is taking the easy 

way out of a problem, that in reality requires an elaborate and time consuming plan. Guidelines and 

loose suggestions will not protect biodiversity, and neither will restrictions on trade. The resources 

do not belong to a nation, but to communities. It is important, that time is taken to educate 

indigenous tribes and villages about the ownership of intellectual property, they are entitled to. 

Property Rights, both of resources and knowledge are not the governments’ to keep, and restricting 

them will not lead to protection. It is not possible for the government of a country as large and 

diverse as India to sustainably use and understand the potential of all that the country has to offer. 

Intellectual Property, in environmental protection is a boon, as indigenous communities truly 

understand how to exploit their resources and knowledge in a sustainable way, as they have done it 

for centuries. Communities must be recognized as owners and given the trade protection they 

deserve, so that they can benefit from the use of their bioresources and knowledge, sustainably.  

 

 

 


