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“When you are an important voice and a power brand, plagiarism comes with the territory” -

Sabyasachi Mukherjee
1
 

INTRODUCTION 

The value of the international fashion sector was recently estimated at 2.5 - 3 trillion US dollars, or 

two per cent of the world's gross domestic product (GDP).
2
 Fashion is the world’s seventh largest 

industry, worth 2.4 trillion dollars.
3
 Plain figures and revenues would recognize fashion as an 

integral component of world trade.
4
  

Motivated by enormous returns on investment from mark-ups that are potentially greater than drug 

trafficking and with low levels of perceived risk, the counterfeited goods industry has expanded 

considerably in recent years because of globalization and changes in consumer preferences.
5
 In the 

last two decades, the overall activity of the counterfeit market has risen 10,000 percent, which is 

largely due to the popularity of the Internet. With approximately 3.2 billion Internet users 

worldwide, counterfeiters now can cater to virtually any willing customer with Internet access.
6
 

HISTORY OF COUNTERFEIT FASHION  

In the international fashion market, copying of fashion designs has historically moved at an even 

slower pace. One author described the copying of fashion designs from the French couture houses 

in Paris in the 1950s as a very arduous task. The manufacturers flew in from New York, laid the 

(couture) clothes out on a table, and measured each seam. They went back to New York to copy the 

                                                           
1  Asmita Aggarwal, Fashion designers turn to IPR lawyers to crack down on plagiarists, copycats, DECCAN 

CHRONICLE (MAR 8, 2020, 5:42 AM), https://www.deccanchronicle.com/sunday-chronicle/coverstory/080320/fashion-

designers-turn-to-ipr-lawyers-to-crack-down-on-plagiarists-co.html. 
2 Jacopo Ciani, Gustavo Ghidini, Violet Atkinson and William van Caenegem, A Comparative Study of Fashion and 

IP: Non-traditional Trademarks in Italy and Australia, 50(9) IIC 1101 (2019). 
3 Eleanor Rockett, 'Trashion: An Analysis of Intellectual Property Protection for the Fast Fashion Industry, The 

Plymouth Law & Criminal Justice Review, Vol. 11, p. 80-102 (2019). 
4 Pranjal Shirwaikar, Fashion Copying and Design of the Law, Journal of Intellectual Property Rights, Vol 14, p. 113-

121 (March, 2009). 
5 David S. Wall and Joanna Large, Jailhouse Frocks, Br J Criminal (2010) 50(6): 1094–1116. 
6 Casey L. Tripoli, Fashion Forward: The Need for a Proactive Approach to the Counterfeit Epidemic, 41 BROOK. J. 

INT'l L. 875 (2016). 

https://www.deccanchronicle.com/sunday-chronicle/coverstory/080320/fashion-designers-turn-to-ipr-lawyers-to-crack-down-on-plagiarists-co.html
https://www.deccanchronicle.com/sunday-chronicle/coverstory/080320/fashion-designers-turn-to-ipr-lawyers-to-crack-down-on-plagiarists-co.html
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dresses and then [the Chicago-based department store Marshall] Field's bought the copies.
7
By the 

1980s, fax machines allowed images of designs to be sent around the world within hours of their  

debut on the runway.
8
  

Today, the rise of internet communication has significantly impacted the way that the fashion 

industry operates. Such technological advances, coupled with the shift of fashion manufacturing to 

nations with inexpensive labour forces, allow design pirates to supply cheap copies before the 

originals even reach stores.
9
 

Fashion is a fast paced consumer-oriented business distinguished by an exceptionally rapid design 

turnover. The innovation cycle is no longer than six months, and these days often much shorter. 

Popular styles sell out almost as quickly as they reach the shop floor and retailers need to ensure an 

immediate supply of distinctive stock if they are to keep shoppers' attention. The fashion sector is 

also very trend-dependent and top-down, with a limited number of trend-setters at the apex of the 

innovation cycle and a broad base of trend-followers below.
10

 In this environment, investing time, 

attention and resources in protecting singular items of clothing or accessories from free-riders 

requires careful consideration.
11

 Thus, once a designer accumulates enough resources to launch and 

produce her own brand, it is crucial that other fashion houses or retailers do not copy her designs so 

she can distinguish herself in the fashion market.
12

 

IS LOW IPR REGIME THE CORRECT ANSWER? 

Currently, fashion operates in a low intellectual property environment: aside from the protection of 

logos and patterns through trademark law, and of unique features through patent law, very few 

aspects of designs are protected from copiers. This state of affairs is due in large part to the fact that 

clothing is considered a "useful article," placing fashion outside of copyright protection. In recent 

                                                           
7 Matthew S. Miller, Piracy in our Backyard: A Comparative Analysis of the Implications of Fashion Copying in the 

United States for the International Copyright Community, 2 J. INT'l MEDIA & ENT. L. 133 (2008). 
8 Katelyn N. Andrews, The Most Fascinating Kind of Art: Fashion. Design Protection as a Moral Right, 2 N.Y.U. J. 

INTELL. PROP. & ENT. L. 188. 205 (2012). 
9 Laura Fanelli, A Fashion forward Approach to Design Protection, 85 St. JOHN's L. REV. 285 (2011). 
10

 Supra note 2. 
11

 Supra note 2. 
12 Tiffany din Fagel Tse, Coco Way before Chanel: Protecting Independent Fashion Designers' Intellectual Property 

against Fast-Fashion Retailers, 24 CATH. U. J. L. & TECH 401 (2016). 
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years, a heated debate has arisen over whether the existing framework should expand to include 

fashion within the domain of copyright law.
13

 

Some scholars and fashion insiders argue that copying is necessary to maintain the structure and 

profitability of the fashion industry.
14

 One of the leading arguments against protecting fashion 

design is the argument that piracy in fashion design increases innovation. The leading proponents 

of this view are law professors Kal Raustiala and Christopher Sprigman. They argue that low IP 

protection for fashion design may paradoxically serve the fashion industry's interests better than 

high IP protection. Raustiala and Sprigman base their position on the quickly changing fashion 

cycle, arguing that as a design is copied by others and used in less-expensive derivative works, it 

becomes more widely purchased. This drives status seekers to new designs in an effort to 

distinguish their style from the masses. They refer to this process as "induced obsolescence" where 

unregulated copying of fashion designs leads designs to become outdated much sooner than they 

would be if copying were prohibited. In turn, they argue that this pushes designers to come up with 

designs much sooner than they would otherwise and thus, increases innovation. However, this is an 

outdated view,
15

 The European Union sets a perfect example of increased fashion design protection 

with neither a threat to innovation nor harm to consumers
16

, and while the borrowing of trends and 

ideas may be commonplace in the industry, and even a catalyst for innovation, it does not provide a 

sound rationale for allowing the exact copying of fashion designs, which results in mass-marketed, 

knock-off designs.
17

 

FAST FASHION V. HIGH FASHION 

Fast fashion is at its zenith with cheap clothing being produced rapidly by mass-market retailers in 

response to the latest trends.
18

 Fast fashion designers like Zara and H&M have created fashion 

empires grounded in speedily adapting the latest fashion trends or interpreting them to retail at an 

inexpensive price point. While the designs are clearly inspired by the original designer's garment, 

                                                           
13 Claire Guehenno, Color War: The Louboutin Decision and Single-Color Marks in the Fashion Industry, 4 Harv. J. of 

Sports & Ent. Law 225 (2013). 
14  Alexandra Manfredi, Haute Copyright: Tailoring Copyright Protection to High - Profile Fashion Designs, 21 

Cardozo J. Int'l & Comp. L. 111 (2012). 
15 Jasmine Martinez, Intellectual Property Rights & Fashion Design: An Expansion of Copyright Protection, 53 U.S.F. 

L. REV. 369 (2019). 
16

 Supra note 15. 
17 Supra note 14. 
18

 Supra note 3. 
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they are generally not identical. Though these retailers quickly place garments on the market, they 

avoid direct copying and employ in-house designers who react to the designs showcased on the 

runway or red carpet. Despite their less conspicuous "copying," these retailers have experienced 

legal problems and accusations of copying.
19

 There are fast fashion companies that do not make any 

attempt to innovate, they purely imitate; Forever 21 is an example retailer. Until recently it has been 

claimed that Forever 21 did not employ any designers and the company was sued 50 times within a 

five-year period.
20

 

Such copying reduces the profitability of the original design because some consumers will choose 

to buy the less expensive counterfeit design rather than the original. This makes it difficult for 

midrange designers to establish themselves in the industry because they are persistently targeted by 

copyists. Undoubtedly, this decreases midrange designers' incentive to innovate where their designs 

are often copied and they run the risk of losing customers to mass retailers who sell counterfeits at a 

lower price.
21

 Independent designers, who are also small business owners, are the most vulnerable 

in regards to the privacy of their designs.
22

 

Today, designers are effectively trying to control how these lower-end stores knockoff their higher-

end work.
23

 Isaac Mizrahi, for example, started designing for Target in 2003. He signed a five-year 

deal with the mass market retailer to sell a clothing line under his name. Many other popular 

designers have followed suit including Vera Wang for Kohl's and Stella McCartney for H&M.
24

 

Even, The Indian Fashion designer Sabyasachi was going to introduce “Wanderlust” his new line 

with H&M which got delayed due to COVID-19 pandemic.
25

 

NEED FOR A NEW IPR REGIME AND THE CURRENT PROTECTIONS 

Professor Barton Beebe argues that the prevalence of high quality imitations will eventually 

undermine the scarcity of diamonds. By analogy, it follows that without adequate IP laws, exact 

                                                           
19 Supra note 14. 
20

 Supra note 3. 
21

 Supra note 15. 
22

 Supra note 12. 
23 Elizabeth Ferrill and Tina Tanhehco, Protecting the Material World: The Role of Design Patents in the Fashion 

Industry, 12 N.C. J.L. & Tech. 251 (2011). 
24

 Supra note 23. 
25 Sabyasachi postpones his most-awaited collection amidst Coronavirus scare, TIMES OF INDIA (MAR 25, 2020, 6:00 

AM),https://timesofindia.indiatimes.com/life-style/fashion/designers/sabyasachi-cancels-his-most-awaited-collection-

amidst-coronavirus-scare/articleshow/74811652.cms. 
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copies of fashion items risk eroding the authenticity of brands through inhibiting the detection of 

counterfeits as well as raising issues of quality control. As technology continues to outpace the 

appropriate law to regulate it, legal scholarship is all the more important in this area as a means to 

inform policymakers and lay the foundation for effective regulation.
26

 Thus, with the advent of 

modern technology perhaps it is more important than ever before to Internationally as well as 

domestically to introduce a better IP framework to deal with the ever evolving problems of this 

industry. The way these IP tools need to be used to protect the fashion industry has been explained 

further: 

1. TRADEMARK 

The most extensive intellectual property protection in fashion already comes through trademark 

law. Designers use trademarks to protect their brands by registering their logos, catch-phrases, and 

even sometimes their designs, when they play a source-identifying role. For example, Chanel, a 

famous fashion brand, currently has over 200 trademark registrations that protect symbols ranging 

from the brand's 'CC' monogram logo to the names of perfumes and bag collections.
27

 

Trademark law thus affords designers extensive protection for the branding of their products, be it 

through logos, distinctive names, or any other markers of source. Recognizing that trademark law 

can provide them with the strongest claims to intellectual property protection by granting them a 

virtually permanent monopoly, designers have increasingly sought to cover their clothes with 

designs that incorporate their registered source-defining marks so that the designs themselves may 

be protected.
28

 

Trademark protection only applies to identifiable elements of a design and not the entire design.  

For most famous fashion houses, trademarks are used to distinguish themselves not only from 

competitors, but also from imitators. This particular approach allows a fashion house to put its 

trademark all over a piece of clothing in order to receive trademark protection. For example, 

Burberry, a British luxury brand, owns a trademark for their famous plaid print, which is 

incorporated in their designs.
29

 

                                                           
26 Mark K. Brewer, Fashion Law: More than Wigs, Gowns, and Intellectual Property, 54 San Diego L. Rev. 739 

(2017). 
27

 Supra note 13 
28

 Supra note 13 
29

 Supra note 12. 
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It would be interesting to note the transition clothes as a commodity or product have undergone. 

Until the early seventies, logos on clothes were generally hidden from view, discreetly placed on 

the inside of the collar. Small designer emblems appeared on the outside of the shirts but the same 

was limited to sporty attire that was restricted to golf courses and tennis courts of the rich. It was 

only about the late seventies that this style became the mass style for parents and kids. The Ralph 

Lauren Polo horseman was dragged decisively onto the outside of the shirt. It is evident that the 

logo is an epitome of the price of the clothing and serves the same function when hidden or placed 

for social viewing. However the placing of the logo more prominently made way for a socially 

imperative flamboyance. Over the past decade the sizes of the logos have been so enlarged, that the 

clothing appears to be a mere carrier of the logo/brand. To put it simply, the brand has become 

more important than the product.
30

 

The most recent development in trademark law involving fashion designs occurred after the 

Christian Louboutin v. Yves Saint Laurent Am.
31

 decision. To many fashionistas, Christian 

Louboutin's ("Louboutin"), "bright, lacquered red outsole" distinguishes their shoes from other shoe 

designs.  Louboutin sued Yves Saint Laurent ("YSL") for trademark infringement after YSL used a 

similar color for the soles of their shoes. Relying on the US Supreme Court's decision in Qualitex 

Co. v. Jacobson Prods., Co.
32

, the Second Circuit ultimately found that a color is protectable as a 

trademark if it "acts as a symbol that distinguishes a firm's goods and identifies their source, 

without serving any other significant function."  This case marked a huge success for the fashion 

industry, as Louboutin prevailed in protecting their distinguishable red-sole shoes in the fashion 

market.
33

 

The case of the "red sole" provides a powerful lens through which to consider the place of 

intellectual property protection in an industry so driven by aesthetics. Color plays a unique role in 

fashion, unlike other industries for which courts have previously evaluated the aesthetic 

functionality of colors. The success of a fashion item often depends on its aesthetic appeal, in which 

color plays a large part.
34

 

2. TRADE DRESS 

                                                           
30

 Supra note 4. 
31

 778 F. Supp. 2d 445 (S.D.N.Y. 2011). 
32

 514 U.S. 159 (1995). 
33

 Supra note 12. 
34

 Supra note 13 



 

10 
 

Trade dress, a subsidiary of trademark law, protects product packaging and even the design and 

shape of the product itself, if the packaging or the product configuration serves to indicate the 

source of the goods.  Although a fashion design is not product packaging, it can be eligible for trade 

dress protection as a product design.
35

 

In Wal-Mart Stores Inc. v. Samara Brothers
36

, Inc., the Court held that product designs only point 

to their source if they have established "secondary meaning" in the minds of consumers. Therefore, 

while trade dress constitutes a narrow category of protection for well-known designers whose 

designs have established "secondary meaning," it provides virtually no protection for emerging 

designers who are new to the fashion industry.
37

 

Unless the specific item of apparel is an iconic item that would allow consumers to identify its 

source just by looking at it, then it will not be eligible for trade dress protection.  An example of 

this is the case Adidas Am., Inc. v. Skechers USA, Inc.
38

, where the Skechers brand came out with 

a shoe that was strikingly similar to the iconic Adidas Stan Smith, a design originally released in 

the 1970s. In this case, a U.S. District Court held that the Adidas Stan Smith had acquired 

secondary meaning because consumers associated the combination of qualities such as the green 

heel patch, white rubber sole, and angled stripes with perforations, with the Adidas Stan Smith 

shoe. However, the vast majority of fashion design apparel does not have this type of 

recognizability. Most of the time one cannot identify the designer of a particular design just by 

looking at it, unless it is covered with a brand logo or is an iconic widely recognized item of 

apparel. Therefore, trade dress is only capable of protecting a select few fashion designs.
39

 

3. COPYRIGHT 

Copyright protection is another legal protection model employed by the fashion designers to protect 

their creative works.
40

 In the 1994 case Yves Saint Laurent v. Ralph Lauren, Yves Saint Laurent
41

  

filed suit against fellow fashion designer Ralph Lauren for copyright infringement, design 

                                                           
35

 Supra note 9. 
36

 529 U.S. 205, 216 (2000). 
37

 Supra note 9. 
38

 890 F.3d 747 (9th Cir. 2018). 
39

 Supra note 15. 
40 Shishir Tiwari, Intellectual Property Rights Protection of Fashion Design in India, SSRN ELECTRONIC JOURNAL 

(JULY 06, 2016), https://ssrn.com/abstract=2805346. 
41

 [1994] E.C.C. 512 (Trib. Comm. (Paris).     

https://ssrn.com/abstract=2805346
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infringement, and unfair competition. This was the first time that a designer had utilized its fashion 

design IP rights against a counterfeiter. Yves Saint Laurent was successful in its Paris suit and was 

awarded damages totaling $395,090.
42

 

In Nat'l Theme Prod., Inc. v. Jerry B. Beck, Inc.
43

, the Southern District Court of California found 

costumes are copyrightable to the extent that "they have features which can be identified separately 

and are capable of existing independently as a work of art." Recently, courts have become more 

accepting of allowing elements of designs where they are "physically or conceptually" separable 

from the useful article. Although courts are increasingly becoming more liberal when allowing 

certain designers to protect their designs and obtain a remedy, they are still reluctant to address 

fashion designs as an art form.
44

 

In Galiano v. Harrah's Operating Co.
45

, Inc., the Fifth Circuit applied the conceptual separability 

test to determine whether the fashion design can be separated from its utilitarian purpose. The court 

used a two-pronged test to determine 'conceptual sustainability': (1) "whether the asset for which 

the creator seeks copyright protection is a 'useful article'" and (2) "whether the 'design incorporates 

[pictorial, graphic, or sculptural] features that can be identified separately from, and are capable of 

existing independently of, the utilitarian aspects of the article.”
46

 

In India, the Indian Copyright Act, 1957 lays down the law relating to copyright.
47

 The Copyright 

Act, particularly Section 15, when read conjointly with the Designs Act, lays down a basic 

framework for design protection in India.
48

 

Fashion designers in India always tend to term their creative works i.e. fashion designs as artistic 

works and to protect like the same. The decision rendered by the Division Bench of the Delhi High 

Court in the case of Rajesh Masrani Vs. Tahiliani Design Pvt. Ltd.
49

 was the first and foremost step 

in forming that jurisprudence.
50

 

                                                           
42

 Supra note 15. 
43

 696 F. Supp. 1348. 
44

 Supra note 12. 
45

 416 F.3d 411 (5th Cir. 2005). 
46

 Supra note 12. 
47

 Supra note 36. 
48

 Supra note 36. 
49

 2008 PTC (38) 251 DEL (6).  
50

 Supra note 36. 
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The Court observed that it was settled law that registration of the work was not compulsory and 

was not a condition precedent for maintaining a suit for damages for infringement of Copyright. In 

view of the foregoing and after making comparison of the works of both plaintiff and defendant, the 

Court concluded that defendant committed infringement of copyright of plaintiff and it was a 

flagrant case of piracy of copyrights.
51

 

4. PATENT 

The criteria for patent approval is very high and although patent law has been used to protect 

certain products in the fashion industry, including shoes, handbags, and eyeglasses, its heightened 

novelty requirement and prohibitive application requirements make it unlikely that fashion 

designers will be able to fully protect their designs through patent law.
52

 

5. GEOGRAPHICAL INDICATION (GI) 

Noting India’s diversity in traditional knowledge and other indigenous art forms, the current regime 

also affords protection through the GI Act, 1999. The Fourth schedule provides for a classification 

of goods protectable under the Act. As far as textiles as fabrics are concerned, the registration of 

geographical indications evidently depicts the protection of fashion apparel vis-a-vis the texture and 

artistic value in the fabric used to create apparels and accessories. In accordance with a report 15 

kinds of GIs have been registered in respect of textiles In addition to the law of designs. It is also 

pertinent to note that the Kasuti Embroidery from Karnataka, Kutch embroidery from Gujarat, and 

Sujini embroidery works from Bihar have all been granted GIs.
53
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 Supra note 36. 
52

  Supra note 13. 
53

 Supra note 4. 


