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FLUID BRANDS AND THREE DIMENSIONAL PROTECTION- ANALYZING THE 

MOTION BRANDS FRAMEWORK 

 

ABSTRACT 

The new era of consumerism is taking every single part of the trading industry to an 

altogether different parallel. Amongst others, marketing is one element that’s going through 

significant changes. In this day and age, consumer recognition and motivation are what’s 

fueling the growth in trade across the world. The Covid-19 outbreak created some significant 

drawbacks in world trading and the global exchange of goods; however, much like almost 

every other product, the necessities of the pandemic were marketed extensively, and a global 

standstill couldn’t hurt the idea of creating an image around a product. Ohio’s flatten the 

curve movement, Nike’s you can’t stop us campaign, or even Burger King’s (a restaurant 

service; the industry which faced the brunt of the lockdown) Stay home of the whopper reruns 

created a space for consumers to identify their goods in a different light in these difficult 

times. Accordingly, brand recognition is what drives sales in the new economy, and the one 

implement that protects a brand’s image are patents. Not unlike other Intellectual Property 

rights, patents go through a specific process of recognition, registration and use; however, 

any new idea in a field that’s still relatively growing introduces a lot of intricacies, the patent 

field is no different. Nowadays, a growing idea in the global patent field is to register specific 

and unique motions for a particular corporation/ industry. The common term used to identify 

such patents is motion marks; however, not much has been established around this concept 

other than some citable nomenclature. The world is evolving faster today than it ever was, 

the pandemic may have slowed it down a bit; nevertheless, the pace is developing and the 

consumer industry isn’t far behind. The new concept of trademarking motions may as well be 

the next Channel 9; however, fleshing out its intricacies and examining the deeper aspects is 

the contemporary need.  

INTRODUCTION  

A patent helps safeguard not just an idea but the public worth of an idea. How a consumer 

identifies a brand, responds to it and is motivated to buy it, is intrinsically related to patent 

protections and support. Today, a 2-D brand image fails to make the same impact it did 30 

years ago and no longer presents similar values. In 2021, actions make a lot more noise than 

pictures and brands are starting to wake up to the new development. The uniqueness of a 

brand is directly co-related to its importance and value in the market and patented motion 

movements provide a distinct field, which due to its contemporary nature and interactive 

framework has the potential to invite a much larger audience than the earlier mediums. Much 

like print was replaced by electronic media; motion marks present a doorway to the future 

which if approached in an appropriate manner holds the key to dominate the global trading 

sphere. Many brands have started utilizing this new feature, Toshiba was one of the first 

conglomerates to register its distinct multi-media mark while other corporations have also 

started jumping on the wagon. One of the most unusual applications was to register a specific 

form of hand movements, which provided multimedia marks the notoriety that it deserved. 

Salt Bae’s distinct spice (mostly salt) dispensation method created a lot of news and brought 

to the world, a new patentable category i.e., multimedia motions. Nevertheless, even though 

public knowledge around this concept has grown and industries are looking towards 
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registering motion marks, multiple legal connotations form a part of the entire process. 

Significant questions about registrability of such motions, their distinctness, laws applicable 

for a particular region and other important contiguities are the focus of this paper.  

Accordingly, the paper is divided into several parts. Part I deals with general patents rights 

and the importance of registering and enforcing a brand or idea. Part II deals with the general 

contiguities involved in dealing with Motion Marks. Part III analyzes the international 

jurisprudence around this concept and presents a comparative overview. Part IV focuses on 

the Indian diaspora and contemporary developments with respect to multimedia marks and 

the final part concludes the entire argument and presents certain recommendations to make 

the motion marks field as equitable as possible.  

PATENT RIGHTS AND THE INDIAN DIASPORA  

A patent essentially is intellectual control over a particular invention or product. It gives the 

patent holder the right to decide the use of the product, its sale, development of public 

policies around the product and the tools to protect novelty. An invention or product gets 

known or develops an identity once a patent is filed against it and the basic technical concept 

is made publicly available to allow experts to develop on it. A very recent example of public 

availability of IP is Pfizer’s decision to share the basic technical concept behind the Covid-19 

vaccines.  

The primary goal of patent law is to ensure advances in commercial technology. It is 

essentially the disclosure of certain aspects of a particular product/ invention in exchange for 

exclusive rights. Patents generally protect all forms of inventions including new designs, 

updates on existing designs, useful programs and processes etc., It essentially protects the 

functional aspects of a product which often other types of intellectual property rights fail to 

do. The applicant has to first to apply to his/her region’s patent office and then wait for 

recognition of the product, upon which exclusive rights will be granted to him. 

Further, patents provide their owners with a broad spectrum of value, some of which might 

be more applicable to specific businesses. In the company's sector, patents offer freedom of 

movement. This freedom of movement can be very useful for several businesses, especially 

in a competitive field with many rivals or even in a monopolistic arrangement with individual 

dominance. Early filing of patent applications helps minimize the possibility of someone else 

has enforcing rights on the same concept (or similar invention). This early mover status gives 

the business greater confidence that this would not have to license a patent holder's 

technology. Indeed, the earlier patents are applied for, the greater the likelihood that no one 

else can challenge the holder's rights.     

However, Patents aren’t the only way of protecting intellectual property rights and there is 

often a lot of overlap between other forms such as copyrights and trademarks when compared 

with the former.  

A proper examination of the three forms would require analytical divisions such as the 

subject matter in question, applied rights, and the terms and conditions.  

In case of patents, the subject matter is any sort of invention, manufactured product, 

processes, improvements to existing inventions etc., while trademarks cover designs, 

https://www.researchgate.net/publication/283242839_IMPORTANCE_OF_PATENT_AND_INNOVATION_IN_EDUCATIONAL_INSTITUTIONS
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https://www.labnews.co.uk/article/2029687/the_importance_of_patents
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symbols, and phrases which differentiate the source of the product in question from another. 

Copyright protection is restricted only to authorship, motion sounds, sculptures etc., 

In terms of applied rights, patents cover useful and non-obvious items. However, copyrights 

cover works fixed in tangible mediums; while trademarks cover items, which are distinct and 

come with identifiable sources. 

In case of terms and conditions, a patent is generally applicable for 20 years, while a 

copyright rests for the author’s life time and 50 more years. A trademark exists as long as the 

product is a part of general commerce. 

Accordingly, the global Intellectual Property Framework has some essential parallels which 

more or less provide similar regard; however, the Indian diaspora has had differing 

experiences in some aspects which must necessarily be analyzed.  

THE INDIAN BACKDROP 

The historical idea of Patent law in India begins from 1911 when the Indian Patents and 

Designs Act, 1911 was instituted. The current Patents Act, 1970 came into power in the year 

1972, changing and uniting the current law concerning Patents in the country. The Patents 

Act, 1970 was again altered by the Patents (Amendment) Act, 2005, wherein patent 

availability was reached out to all fields of innovation including food, medications, synthetics 

and miniature creatures. After the alteration, the arrangements identifying Exclusive 

Marketing Rights (EMRs) have been revoked, and an arrangement for empowering award of 

obligatory permit has been presented. The arrangements concerning pre-award and post-

award resistance have been presented as well.  

A development covering an item or a product that is new, including creative advancements 

and fit for modern application products, can be licensed in India. However, it should not fall 

into the classification of innovations that are non-patentable as given under segments 3 and 4 

of the (Indian) Patents Act, 1970. In India, a patent application can be documented, either 

alone or mutually, by the first designer or his chosen one. 

Moreover, once an application for the award of patent is made, a solicitation for assessment is 

needed from the Indian Patent Office within four years from the date of the application or 

from the date of documentation of the application. After the main assessment report is given, 

the candidate is allowed a chance to negate the issues brought up in the report. The candidate 

needs to follow the necessities inside a half year from the issuance of the principal 

assessment report which might be reached out for an additional 3 months based on a request. 

In the event that the prerequisites of the principal assessment report are not consented to 

inside the recommended time of 9 months, at that point the application is considered deserted. 

After the expulsion of protests and consistence of necessities, the patent is recorded in the 

Patent Office Journal. 

The current Indian situation in regard of patent law is represented by the arrangements of the 

Patents Act, 1970 as altered by the Patents (Amendment) Act, 2005 (hereinafter alluded to as 

the Act) and Patents Acts Rules, 2006 (hereinafter alluded to as the Rules). 

The Head Patent Office is situated at Kolkata and its branch workplaces are situated at Delhi, 

Mumbai and Chennai. Patent framework in India is regulated by the Controller General of 

Patents, Designs, Trademarks and Geographical Indications. Every office has its own 
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regional locale for accepting patent applications and is enabled to manage all segments of the 

Patent Act.  

 

MOTION MARKS- A NEW RIGHT  

In the legal context, contemporary and traditional trademarks are devices, labels, and plain 

words used to differentiate one product from another product. The marketplace technological 

revolution has persuaded businesses and individuals to create a brand that is fresh and 

experimental in nature. these tactics have brought a paradigm shift in branding strategies and 

brought revolutionary changes.  

Unconventional marks go beyond the concept of a trademark listed in Indian Trademark Act 

1999.  However, with the help of color, scent and sometimes even touch, many businesses are 

now using 3-D branding. A motion trademark is a moving emblem that a company uses as a 

creative marketing tactic to draw consumers to its product. By using animation and various 

computer programs and a moving object that exists around a certain business, a motion mark 

is created. 

A variety of features of the general trademark process are included in the system for 

registering a motion mark. Motion trademarks must not, much like two-dimensional 

trademark registrations, exhibit distinctiveness and function as an independent source of 

recognition or use. A good registration requires the mark in question to indicate an individual 

link with the product, one that immediately situates public knowledge. Additionally, a good 

registration also includes statistical data or individualistic specimens used to establish 

communal identity. While the basic criteria for non-conventional and two-dimensional marks 

are the same, motion marks are often subjected to a higher degree of inspection and face 

particular barriers for actual registration. 

It is possible to better distinguish the various phases of the process into two specific fields, 

namely distinctiveness and functionality.  

Distinctiveness- A trade mark or a gesture to be licensed as an individual mark must qualify 

as a distinctive source of use. The claimant must be in a position to demonstrate that the 

motion in question helps to describe a specific good or commodity. The multimedia mark of 

Toshiba, for example, is an example of a collection of photographs that specifically relate to 

the company and its products. The distinction of a mark is directly proportional to the amount 

of public recognition it acquires. A motion can qualify as distinct if it is associated with a 

particular product or good by the general public. In general, a score of proof is necessary to 

prove distinct identification.  

Functionality-The utilitarian understanding of functionality carries a specific mark if it has 

the potential to impact the good's sales, cost and/or quality and is an important factor in 

qualifying the intent of the good. For instance, the 'car door' motion of Lamborghini's 

trademark has the potential to impact the costs, sales figures and quality of implements used 

by the company. 

Functionality of a motion, however, must also not place rivals at a disadvantage where they 

are unable to assert general characteristics in a market, such a motion form is called 

aesthetically functional that decreases equity in the market. The functionality of the 
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trademark converges on a particularly thin line, and a correct balance is necessary for an 

effective registration. 

These two general characteristics form the most basic criteria for the registration of motion 

trademarks; however, the particulars of legal pre-requisites vary from country to country, 

each with added or reduced elements. 

LEGAL IMPLEMENTS- DOMESTIC CONTIGUITIES AND INTERNATIONAL 

RIDERS  

Brands can attract consumers in many ways, and in order for a company to market its goods 

effectively over a period of time, it must protect itself from all potential brands that attract 

customers. This unique need of commercial organizations is recognized by the United States 

which accepts trademark registrations not only for two-dimensional signs, but for variables 

such as movements, colors, sounds, etc. 

The Lanham Act is the premier trademark law of the United States which defines various 

appropriate brand recognition formats. A bare perusal reveals that the act recognizes, as 

possible future trademarks, all factors that can be identified by the five senses and that can 

target a specific brand or product. 

In October 2017, the European Union Intellectual Property Office (EUIPO) revised its 

regulations and approved motion trademarks by eliminating the previous need for "graphical 

representation." A set of video files may be submitted by the applicants, and only a specific 

or precise subject matter for public recognition needs to be registered. 

Most European countries have already revised their laws and implemented EU guidelines, 

such as the United Kingdom, Germany and France. The motion trademark of Toshiba was the 

first in the United Kingdom to be registered and several others are expected to follow. Many 

countries already have systematic regulations to enforce the new age brands; however, India 

in itself lacks clear recognition while individual deliberations are required for its precepts to 

deal with such trademarks. 

The Indian Outlook 

For all trademark related matters in the nation, the Indian Trademark Act, 1999 is the primary 

legislation. The Ministry of Commerce and Industry controls all characteristics that are part 

of trademark disputes and contains 'passing off' clauses in its procedure. Trademarks are 

clearly specified in section 2 (1) of the Trademark Act, 1999. 

It includes all brand associations that can be graphically depicted and can reflect 

individualistic public awareness. Nevertheless, as the Indian legislative sphere can be 

pervasive and complex, the Motion Trademarks Act's application is still quite dicey. Earlier, 

the trademark purview of the country did not include motion marks, simply because an 

amalgamation of different media types was necessary for registrations. A motion mark 

cannot, in its true nature, be interpreted before a registrar and must be articulated as a 

combination of marks, such as sound and motion. 

Furthermore, apart from the single reference in the 2017 trade mark rules for sound marks, 

India does not have a clear law dealing with non-conventional symbols. This does not mean, 
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however, that the country does not accept three-dimensional trademarks, but that an effective 

registration depends on legal interpretations. 

Further, India has recently introduced a draft manual dealing with a very wide brand 

recognition sector, which also includes features such as color, form, smell, etc. A more equal 

space for motion marks in the country is pushed further by the draft manual. 

Accordingly, a progressive move towards the incorporation of global norms for brand 

recognition is seen in the Indian trademark sphere; however, for the country to properly 

situate a safe space for consumer products, it must follow all fair international requirements 

and formulate legislations explicitly dealing with motion trademarks. 

CONCLUSION  

Patents offer tremendous benefit to individuals and businesses and improve the return on the 

investment made in creating a new technology. Patenting can be achieved with an intelligent 

approach that aligns market priorities with a wide range of choices about how, where, and 

when patents are obtained for the application of the technology. However, the approval of a 

motion mark opens up fresh business doors. While companies have long been engaging with 

their customers using animations and other 3-D representations; virtual representations can 

now be protected in the form of a motion mark under Indian Trademark law. Motion mark as 

a trademark is rarely registered because with technological advancements, they have only 

gained significance in the past few years. However, the most contemporary cause for the 

Indian Trademark form is to pass specific motion mark legislations. The world is evolving 

and the marketing sphere is trying to keep up with newer implements; however, legal 

principles cannot take a backseat and must help ensure the easy adoption of new ideas like 

motion marks.  
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