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The waltz of Parody and Fair Use: A study surrounding the interpretation, perception and 

protection of parody and its defense under copyright law. 

Introduction 

Copyright law establishes that the launch and exhibition of a subject-matter similar to an original 

work amounts to copyright infringement. Since parodies are derived from the original work of 

another artist or performer, to critically or humorously comment in order to expose the flaws of 

the original work,1 it is quite onerous to draw the line between creative criticism and imitation.2 

In ensuring the success of a parody, the parodist requires his audience to recognize the original 

work and the manner in which it is being ridiculed.3 The dependant and borrowing nature of 

parodies from an original work makes it vulnerable to potential conflict with copyright law in the 

form of copyright violation since authors of original works are granted exclusive rights over the 

duplication and distribution of their intellectual creations. Parodists may also invite conflict with 

regards to the moral rights of the author since parodies are essentially an altered or modified 

version of the original work, which may injure the author’s reputation, name and honour. 

This paper aims to study the various instances where parodies have been in conflict with 

copyright laws, understand the doctrine of fair use, understand the threat parodies present to the 

right of integrity of the author, and ultimately determine whether parodies deserve exclusion 

from copyright infringement. The paper ultimately aims to show that the author is of the humble 

opinion that parody as a form of art is not violative or infringing of copyright of the original 

work or the moral right of integrity. On the basis of this argument, the paper establishes that 

parody is not and must not be actionable under copyright law by virtue of the defense of fair use. 

Reasonable Perception and Parody 

When determining the applicability of the concept of fair use, it is of equal importance to 

determine what can be reasonably perceived as parody. It has been observed that for the purpose 

of ‘reasonably perceiving’ a parody, the following must be adequately and conveniently 

                                                
1  Van Hecke, Beth Warnken, "But Seriously, Folks: Toward a Coherent Standard of Parody as Fair Use", 

Minnesota Law Review. 465 (1992) https://core.ac.uk/download/pdf/217205606.pdf 
2  Vatsala Singh, India: Parody: Fair use or infringement?, MONDAQ (21 November, 2018) 

https://www.mondaq.com/india/trademark/756930/parody-fair-use-or-infringement 
3 Van, supra note, 1 at 466. 
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established- (i) the borrowed work must either wholly or partly, comment on the underlying or 

original work’s style or substance; (ii) the borrowed work mustn’t merely use the original or 

underlying work as a mere means or vehicle to make comments on society in a general sense; 

(iii) The borrowed work isn’t a mere means to gain attention; and (iv) The borrowed work 

mustn’t be a mere means to avoid the effort required to produce or create something new.4 

The first two requirements constitute the heart of the parody inquiry. This establishes the 

thorough connection of the parody to the original copyrighted work. The latter two requirements 

is rarely visited by the courts except for in cases where there is ambiguity in the satisfaction of 

the first two requirements. The latter two merely strengthen the case that the content is in fact a 

parody based on the original work. 

Parody and the test of Fair Use 

The test of fair use establishes whether or not a parody infringes the copyright of an original 

work. In the most general sense, parody refers to the copying of copyrighted content or material 

for a limited and ‘transformative’ purpose, such as to criticize, comment upon or parody it.5 Such 

derivations from original works can be done without the permission of the copyright owner. Fair 

use essentially is a defense against claims of copyright infringement. When the use of an original 

work for the purpose of parody qualifies as a fair use, then it would not be considered to 

constitute copyright infringement. 

The determination of fair use depends on four factors- (i) the nature of the work; (ii) the purpose 

of the work; (iii) the proportion of the original work used; and (iv) the impact/ effect the use of 

the work had on the original.6 Fair use is often considered to be the most exasperating issue in 

copyright law, 7  and the abovementioned four factors often lead to inconsistent results. The 

concept of fair use is an evolving one which relies on the interpretation by various courts both in 

India and abroad, for its development. 

                                                
4 David A. Simon, Reasonable perception and parody in copyright law, Vol. 2010, Utah Law Review, SSRN, 786 

(12 March, 2010) https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1569193 
5  Rich Stim, Copyright and fair use, STANFORD UNIVERSITY LIBRARIES, 

https://fairuse.stanford.edu/overview/fair-use/what-is-fair-use/ 
6 Folsom v. Marsh, 9 F. Cas. 342 (C.C.D. Mass. 1841) 
7 Dellar v. Samuel Goldwyn, 104 F.2d 661, 662 (2d Cir. 1939) 
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Fair use significantly limits the exclusive rights of copyright owners by extending protection 

against copyright infringement. Its essence and applicability has been an evolving topic of 

interpretation by the courts in a variety of cases where focus is placed on the economic impact it 

has on the owner of the copyright. It has been observed that in most cases where the economic 

impact has been insignificant, the parody may constitute fair use.8 

A famous case which dealt with the issue of parody and the doctrine of fair use is the case of the 

famous photographer Annie Leibovitz v. Paramount Pictures Corporation9 where the defendants 

were accused of copyright infringement when the defendants used and parodied a photograph by 

the plaintiff of actress Demi Moore for the teaser of their upcoming film. The action examined 

and analyzed the scope of parodies that appears in the form of advertisements and whether the 

doctrine of fair use can be constituted in such cases. 10 Since the parody did not impact the 

economic gains of the photographer and sufficiently satisfied the essentials of the doctrine of fair 

use, the court held that the teaser did not amount to copyright infringement. 

Parody under the Indian Copyright Law 

The Indian Copyright Act of 1957 lays down the exemption of fair use under Section 52 of the 

act which states that fair dealing with regards to any original work, for the purpose of review and 

criticism, does not constitute copyright infringement.11  

In view of this provision, it was established in the case of M/s. Blackwood & Sons Ltd. v. A.N. 

Parasuraman12 that in order for a parodist to avail the defense of fair use or fair dealing, it must 

be shown that there was no intention to present the holder of the copyright with competition of 

any sorts, and neither was there any intention to derive profits from such competition. 

Additionally, it must also be established that the alleged infringer had no improper motive in 

dealing with the work of the holder of the copyright.13 

                                                
8 Uzair Ahmad Khan, Rajshree Mukherjee, Fair use law in India under Copyright Act, IPLEADERS (15 February, 

2020) https://blog.ipleaders.in/fair-use-law-india-copyright-act/ 
9Annie Leibovitz v. Paramount Pictures Corporation,  948 F. Supp. 1214 (1996) 
10  Leibovitz v. Paramount Pictures Corp., 948 F. Supp. 1214 (S.D.N.Y. 1996), JUSTIA US Law, 

https://law.justia.com/cases/federal/district-courts/FSupp/948/1214/2099103/ 
11 Copyright Act, §52, 1957. 
12 M/s. Blackwood & Sons Ltd. v. A.N. Parasuraman,  AIR 1959 Mad. 410. 
13 Vatsala, supra note 2. 
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The condition of not presenting any competition to the copyright holder in order to avail the 

defence of fair use in India, is essentially the market substitution test, which can quite easily be 

proved since most parodies do not seek to compete with the original copyrighted work but to 

merely criticize, make comments on or ridicule the work for the purpose of revealing its 

shortcomings or flaws.14 It is however, rather tricky to determine what is meant by improper use 

or motive and whether parodies are instances of the same. In the landmark case of Civic 

Chandran & Ors. v. Ammini Amma & Ors.15, it was held that when “copying was for the purpose 

of criticism, it would amount to fair dealing and would not constitute copyright infringement.”16 

This case also laid down a three condition test when the defense of fair use is availed, which 

include- “(i) the quantum and value of the matter taken in relation to the comments or criticism; 

(ii) the purpose for which it is taken; and (iii) the likelihood of competition between the two 

works.”17 Therefore, this landmark case established that as long as the parody was copied from 

the original in order to criticize it, there would be no instance of misuse or misappropriation of 

the original work, and therefore the parody would qualify as fair use and would not constitute 

copyright infringement.  

Parody and Moral Rights (The Right to Integrity) 

The essence of moral rights is best described by the phrase one cannot “know the dancer from 

the dance”,18 which essentially speaks of how the artist’s work is the extension of his personality.  

The right to integrity under moral rights, which protects the artist’s work from distortion or 

mutilation in a manner that injures his name, reputation and honour will be discussed in this 

section of the paper. 

The nature of parodies often creates situations where the intellect and creativity of the original 

artist is subject to scrutiny and ridicule which in many instances cause injury to the reputation of 

the artist. Section 57 of the Copyright Act of 1957 provides for the protection of the moral rights 

                                                
14 Rahul Saha, Sryon Mukherjee, Not so funny now is it? The serious issue of parody in intellectual property law, 

NALSAR Archives, https://www.nalsar.ac.in/IJIPL/Files/Archives/Volume%201/4.pdf 
15 Civic Chandran and Ors. v C. Ammini Amma and Ors., Manu/KE/0675/1996 
16 Id. 
17 Civic, supra note 7. 
18 Doug Reside, “How can we know the dancer from the dance?”, NEW YORK PUBLIC LIBRARY (2 May, 2011) 

https://www.nypl.org/blog/2011/05/02/how-can-we-know-dancer-from-

dance#:~:text=In%20William%20Butler%20Yeats'%20poem,the%20two%20is%20almost%20impossible. 
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of an artist where any modification, distortion and mutilation of the original work is deemed to 

be detrimental to the image, name and reputation of the artist.19 

This paper argues that parodies do not violate the right to integrity of the artist as established 

under Section 57 of the Copyright Act. A parody is a form of art on its own, which does not 

comprise the mutilation or distortion of the original work of another. It merely borrows certain 

elements from a copyrighted work and emerges as a new and independent work in its own 

right.20 A sound study and scrutiny of the cases surrounding the issue of parody establishes that 

parody as a work is merely borrowed from the allegedly infringed work.21 Therefore, it is for this 

reason that parodies cannot be said to be violative of an author’s right to integrity. 

Does parody deserve an exclusion from copyright infringement? 

This section of the paper analyzes the impact the affording of protection to parodies has on an 

overall basis laying special emphasis on the economic aspect and the scope of innovation. In an 

attempt to understand whether or not parodies deserve protection under copyright law, one must 

balance the various possibilities before arriving at a conclusion. Questions pertaining to whether 

or not authors feel discouraged from creating new content owing to the lack of copyright laws 

that make parodies actionable; whether individuals are discouraged from venturing out to 

become well-known public figures owing to their fear of becoming subject to parodies, etc.  

The basis and purpose of intellectual property is primarily utilitarian, i.e., it focuses on achieving 

“the greatest good for the greatest number”.22 This means that the laws and related provisions are 

framed with a view to ensure fair return to the creators, authors and inventors for their labour,23 

while simultaneously ensuring general social benefit by affording individuals greater incentives 

to be involved in productive labour.24 Keeping this in mind, the above questions pertaining to the 

impact the protection of parodies is definitely answered in the negative. Entertaining the idea that 

any reasonable author would be discouraged from pursuing the creation of intellectual property 

                                                
19 Copyright Act, §57, 1957. 
20 Rahul, supra note 11. 
21 Campbell v. Acuff-Rose,  510 U.S. 569 (1994). 
22 Neil Wilkof, Theories of intellectual property: Is it worth the effort?, Vol. 9, No. 4, Journal of Intellectual 

Property Law & Practice, 257 (2014)  https://watermark.silverchair.com/ 
23 Van, supra note 1 at 465,467. 
24  Posner, R. A., “Intellectual Property: The Law and Economics Approach”, 19(2), Journal of Economic 

Perspectives, 57 (2005). 
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because of the fear of it being parodied is beyond absurdity. An author pursues the creation of 

content or intellectual property for the purpose of putting forward his work and perspective, and 

earning profits from his labour. As long as the borrowed work does not in any manner affect the 

author’s economical profits, a parody must simply be perceived as a mere opinion of another 

individual on the work of the author. Parodies in no way threaten the value of the author’s 

creation or stands as competition since parodies operate in a market different to that of the 

author’s work.25  An author’s work is always subject to criticism and comments, therefore, 

parodies must be perceived in a similar sense.  

Conclusion 

The common observation has been that the issue of parody has been afforded considerable 

protection by courts in India as well as abroad, as seen by the reference made to both domestic 

and international cases. The legislature as well as the judiciary by means of the doctrine of fair 

use, has afforded adequate protection to parodists and their work against copyright infringement. 

Such liberal and broad protection is often subject to criticism where disfavour is shown on behalf 

of the compromised rights of the copyright holders. 

The outcome of the landmark American case of Campbell v. Acuff-Rose Music26 where the four 

factors were established is often heavily criticized for having set too low a threshold for parodies 

to qualify for the defense of fair use.27 I am of the opinion that despite the analysis of the four 

factor test being indisputably and assuredly pro-parodist, it is for a pragmatic reason. The 

developments surrounding the fair use test has so far ensured economic efficiency, accordance 

with the purpose and principles of copyright law, and the extension of broad protection of 

parodies from claims of violation. 

The paper now concludes all arguments and illustrations presented in favour of the non- 

actionable nature of parody under the considerable protection afforded by the legislature and 

judiciary in light of the doctrine of fair use. The impact of the absence of such protection 

highlighted in the paper reminds one of the need for the ability to create parody to enable 

                                                
25 Rahul, supra note 11. 
26 Campbell v. Acuff-Rose,  510 U.S. 569 (1994). 
27 Lee, J., “Campbell v. Acuff-Rose Music: The Sword of the Parodist Is Mightier than the Shield of the Copyright 

Holder”, (1994) 29 U.S.F. Law Rev. 279, 302. 
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individuals to engage in productive labours. 28  In summary, it is submitted that granting 

protection against parodies would deprive the public of entertainment, a critical viewpoint and a 

range of dialogues, thereby restricting the reach and perception of the art form in question. It is 

to be acknowledged that granting protection against parodies would amount to economic 

inefficiency and would go against the core principles of copyright law and the essence of 

intellectual property rights law. Therefore, it is concluded that parodies be perceived as a mere 

divergent take on an original work, well within the limits placed by copyright law, for the simple 

purpose of criticizing, commenting on or ridiculing a work of art for no purpose harmful 

whatsoever. In light of this, it is asserted that parodists be continued to be protected against 

various courses of action under the law of intellectual property rights. 

                                                
28 Rahul, supra note 11. 


