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FROM THE EDITORIAL BOARD: 

Dear Readers, 

I have Great Pleasure in presenting the report on the proceeding on “The International 

Roundtable on global food security through instrumentalities of Plant variety 

and other related disciplines (Patent, Trade Secret, ABS & Regulatory 

framework)”  held on 5 -6th of March 2021.  

On behalf of the NLSIU Authorities, I express my sincere thanks to the Department for 

Promotion of Industry and Internal Trade (DPIIT) under the Ministry of commerce and 

Industry for their  support to the activities of the Centre.  

This report  discussed  in detail on the impact of the emerging issues in law Technology 

and Business on Plant Innovations and Plant Varieties, objectives of Convention on 

biodiversity (CBD), genomic sequencing under intellectual property rights, role of Union 

for the Protection of New Plant Varieties (‘UPOV’) system, Breeders and Farmers Rights 

on Plant Varieties: As a Commercial Empowerment Option for Food Security, Scientific 

and Policy Implications of Genomic Sequencing of Plant Genetic Resources (PGRs) for 

IPR and ABS Management in Plant Breeding’, Trade Secrets and Plant Variety Protection 

in the Light of Global Food Security’. 

The roundtable further highlighted few issues like: Need for the international 

cooperation for recognition of farmer’s rights and to ensure regular,  facilitated access 

to farmers and  plant breeders, analyze the legal aspects and implications of 

dematerialization of PGR in the new technologies, encourage FRAND licensing among 

industry players to enable access to material and to technology, implement specific 

measures or exceptions from the scope to safeguard freedom to operate in breeding, 

provide strong IP protection for NBTs and resulting products if they qualify as patentable 

subject matter, enable access to and use of genetic material and information, 

dematerialization processes of genetic resources require more research and 

understanding from an IPR and ABS perspective that need to be worked further.  

We would also like to inform you that we are taking forward the recommendations 

highlighted in the roundtable for further research and have  more outreach and 

advocacy in the coming few months .We look forward to your support. We hope that you 

will appreciate our efforts. 

 

 

Prof. (Dr) T. Ramakrishna 

Chair Professor, DPIIT Chair on IPR 

National Law School of India University 

Bengaluru 
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CONCEPT NOTE 

The use of new plant varieties is the key element in increasing productivity and 

product quality of agricultural production. The availability of adapted plant genetic resources, 

plant varieties and new forms of plant innovation can therefore be a decisive factor in 

improving the rural economy and achieving food security and nutrition-goals. Additionally, 

Climate-smart agriculture or nutrition friendly strategies also include the development of 

improved varieties. It is thus a major challenge to establish a fair, sustainable, and effective 

system of plant genetic resource exchange, plant variety protection and other intellectual 

property protection that encourages the co-development of new varieties of plants by 

researchers, farmers, and breeders, while also encouraging smallholder farmers to be 

recognized and rewarded for their longstanding contributions to biodiversity maintenance. 

The main contention is to encourage the development of these new plant varieties and 

plant innovation and the achievement of global food security considering the interrelated 

disciplines of Intellectual Property. To address this issue, Plant Variety protection 

instruments and other intellectual property instruments must ensure and improve food 

security globally and laws that can address access and distribution of seeds. 

Intellectual property rights for plant breeders: 

The protection of the rights of plant breeders is an important stimulus for the 

development of better plant varieties. This includes the protection of various forms of 

intellectual property rights of plant breeders, such as legal protection of plant varieties, 

patentable inventions, genomic and phenomic data, trade secrets and confidential know-how 

or germplasm. These possibilities to claim intellectual property rights on a variety and on 

many related innovation and inventions gives a breeder the exclusive rights to prevent third 

party access and use.  

Many countries are therefore developing and implementing a legal framework for the 

protection of plant varieties in their respective intellectual property regime, which interacts 

and connects with patents, trade secrets, regulatory market approval for seeds and even 

access to genetic resources and benefit-sharing for plant genetic resources. Besides 

developing legislation, the implementation of the Plant Breeders' Rights system has far-

reaching effects of a legal, technical, and commercial nature. 
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Expected outcome of the round table. 

This round table will help to equip Researchers/Scientists/Students/Faculty involved in 

developing and protecting new plant varieties and related intellectual property 

(patentable inventions, trade secrets, biological data) or genetic material (ABS) for 

achieving global food security.  Further, awareness amongst various stakeholders in the 

country would amount to an increased plant variety and other IP portfolio and 

competitiveness of the seed industry both domestically and globally, thereby achieving 

balanced economic growth. Depending on the results of the Roundtable, NLSIU will 

implement a research and teaching focus on relevant legal issues during the coming 2021-22 

trimesters, the results of which will be reported in a possible follow-up Roundtable.    

 

THE ROUNDTABLE 

CIPRA NLSIU, Bengaluru wants to analyse the state of the art in plant variety protection and 

related branches of the law (patents, trade secrets, copyright for data, ABS for genetic 

resources) and with special reference to India by bringing the expertise in the field by this 

round table platform to discuss issues related to Plant variety and related intellectual property 

protection to achieve the following objectives:  

To critically evaluate the following aspects of plant variety protection & plant innovation:  

• legal aspects – legal framework for protection of all intellectual property rights relevant to 

plant breeding and plant innovation, including requirements of the PPV&FR Act, 

International Union for the Protection of New Varieties of Plants (UPOV), other IPR 

systems, such as patent system and trade secrets, as well as regulations relating to genetic 

resource use. 

• Institutional aspects – procedures and administration, organizational setup, variety and 

related intellectual property registration systems, collaboration, and testing. 

• Technical aspects – For PVs: the principle of Distinctness, Uniformity and Stability 

(DUS), practical DUS-testing, PPVFRA and UPOV guidelines, field testing, 

biochemical/molecular techniques, statistics, data analysis, reporting, variety 

denomination.  For patentable inventions:  the principle of novelty, inventive step and 

industrial applicability, patent examination guidelines related to plant inventions and 

licensing of patent rights, with a view to new technologies such as CRISPR Cas and 
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genome sequencing. For data: originality requirements and copyright protection; trade 

secret protection and data licensing; technological protection measures for data; ABS for 

digital sequence information; AI and DLT for sequence data.  

• Exploitation of plant breeders’ rights – enforcing rights, royalty collection, farm saved 

seed. 

The objective of this Roundtable is to lay the foundation for a research and teaching focus of 

CIPRA, NLSIU on legal issues resulting for plant varieties from new technologies and policy 

developments, such as big data, artificial intelligence, molecular genetic characterization of 

genetic resources (genome sequencing) and genome editing for designer crops. Depending on 

the outcomes of the Roundtable, this focus will be implemented in the 2021-22 trimesters.    
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Program Schedule 

DAY-1 

Time  Agenda  

 

Opening Session  

 

1:00 Pm IST to 1:15 Pm 

IST 

 

1:15 Pm IST to 1:30 Pm 

IST 

             

 

 

 

1:30 Pm IST to 1:45 Pm 

IST 

 

1:45 Pm IST to 2:00 Pm 

IST 

 

2:00 Pm IST to 2:15 Pm 

IST 

 

2:15 Pm IST to 2:30 Pm 

IST 

 

2:30 Pm IST to 2:45 Pm 

IST 

 

 

Welcome& Opening remarks: 

Prof. (Dr.) T. Ramakrishna 

Chair Professor, IP-Chair, NLSIU 

 

Address by:  

Prof. (Dr.) Sudhir Krishnaswamy 

Vice-Chancellor, NLSIU, Bengaluru. 

(Introducing NLSIU) 

 

Address by: 

 

1) Marianela Araya Quesada 

Secretariat of Convention on Biological Diversity (CBD), 

Montreal, Canada. 

 

2) Kent Nnadozie 

Secretariat of the International Treaty (ITPGRFA), 

 Rome, Italy. 

 

3) Shakeel T. Bhatti 

World Intellectual Property Organization (WIPO),  

Geneva, Switzerland.   

 

4) Peter Button 

Secretariat of the International Union for the Protection of 

New Varieties of Plants (UPOV), Geneva, Switzerland. 

 

5) K.V. Prabhu 

Chairperson of Protection of Plant varieties & Farmers 

Rights Authority (PPV&FR), India. 
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2:45 Pm IST to 3:15 Pm 

IST 

Q&A 

Session: II 

 

 

 

 

3:30 Pm IST to 3:55 Pm 

IST 

 

 

3:55 Pm IST to 4:20 Pm 

IST 

 

 

 

 

 

4:20 Pm IST to 4:45 Pm 

IST 

 

4:45 Pm IST to 5:10 Pm 

IST 

 

5:10 Pm IST to 5:35 Pm 

IST 

  

Theme: 

The Impact of Emerging Issues in Law, Technology and 

Business on Plant Innovations and Plant Varieties. 

 

1) Szonja Csorgo 

European Seed Association, Brussels, Belgium  

(Global Perspectives on Legal Implications of the New 

Breeding Techniques for IPR & ABS law, Focusing on 

Genome Sequencing & Editing.) 

 

2) Puji Lestari 

Indonesian Agency for Agricultural Research and 

Development, Bogor, Indonesia 

(Scientific and Policy Implications of Genomic 

Sequencing of Plant Genetic Resources (PGRs) for IPR 

and ABS Management in Plant Breeding) 

 

 

3) Sharan Angadi 

Ankur Seeds, India 

(An Industry Perspective on the Impact of PVP on Food 

and Nutritional Security) 

 

 

4) Elsy 

Kerala Agricultural University, India. 

(Farmers’ Varieties Registration and Its Impact on Plant 

Innovations) 

 

Q& A 

Day-1 Conclusion remarks  
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DAY -2 

Time  Agenda 

 

Session: I 

 

 

 

 

1:00 Pm IST to 1:25 Pm 

IST 

 

 

1:25 Pm IST to 1:50 Pm 

IST 

 

1:50 Pm IST to 2:15 Pm 

IST 

 

 

2:15Pm IST to 2:35 Pm IST 

 

 

2:35 Pm IST to 3:00 Pm 

IST 

 

 

Theme: 

The Practice of Plant Variety & Trade Secret Protection in Plant 

Breeding & Plant Innovation 

 

1) A. R. Sadananda 

Agrreva Technologies LLP, Bangalore, India 

(Plant Variety Protection in a Breeder’s Perspective) 

 

2)  Malathi Lakshmikumaran 

LKS, New Delhi, India 

(Enforcement of PVP Rights) 

 

 

3)  Sunita K. Sreedharan 

SKS, New Delhi, India 

(PVP Regime in Relation to Biodiversity, & Other 

Related Laws) 

 

4) Claudia Seitz 

Faculty of Law and Criminology, Ghent University, 

Ghent, Belgium 

(Trade Secrets and Plant Variety Protection in the Light 

of Global Food Security)   

                                      

Q&A 

3:00 pm IST to 3:15 pm Remarks  

3:15 pm IST Presentations 

  Conclusions of the Roundtable on further work of CIPRA, NLSIU 

 Vote of Thanks & Closing of the Round Table. 
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DAY 1: OPENING SESSION 

Welcome and Opening Remarks: Prof. (Dr.) T. Ramakrishna1 

Prof. Ramakrishna started off the session with welcome and opening remarks and 

welcomed the Representatives of the Government of India, The Chairperson of PPVFRA, 

Members of DPIIT, Representatives of the agro-bio industries, practitioners, other 

stakeholders, and participants in the international roundtable on achieving global food 

security through instrumentalities of plant variety and other related disciplines. He mentioned 

that the theme of the roundtable was conceptualised and developed by the DPIIT chair on 

IPR and CIPRA, the Centre for Intellectual Property Rights, Research and Advocacy of 

NLSIU. He emphasises that the roundtable was triggered by the developments at the national, 

regional, and global level on the complementarity and other rights of IPR regime with the 

objectives of global food security.  

 

He added that The WIPO Academy course on intellectual property and genetic resource 

also motivated to this research initiative. Prof. Ramakrishna highlighted the theme of the 

roundtable and noted that ‘food security’ was explained at the World Food Summit as – food 

security at the individual, household, national, regional, and global level is achieved when all 

people at all times have physical and economic access to sufficient, safe, and nutritious food 

to meet their dietary needs and food references for an active and healthy life. He continued, 

 
1 Chair Professor, IP-Chair, National Law School of India University. 
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food security is achieved when all people at all times have access – physical and economical 

to nutritious food which meets their dietary needs to lead a healthy life.  

 

He proceeded by referring to article 25 of the Universal Declaration of Human Rights 

which refers to ‘right to food’ as an important human right and as an aspect of the right to a 

standard of living adequate to ensure the health and well-being of each person. He further 

noted that art 11, paras 1 and 2 of the ICESCR stipulate that the right to adequate food and 

the right to be free from hunger emphasise upon the right to an adequate standard of living 

and going beyond the issues of availability and access. State parties to the Covenant are 

expected to take specific measures: individually and through international cooperation to 

ensure the right to adequate food and eliminate hunger.  

 

Within the framework of the Indian constitution, Dr Ramakrishna continued, right to food 

is inherent to life with dignity. Art 21 read with arts 39A and 47 of the Constitution indicates 

the obligations of the state to ensure the effective realisation of the right to food. The key 

components of the right to food are:  

 

i. Availability: Reliable and consistent source of quality food; 

ii. Access: Where people have sufficient resources to produce and/or purchase 

food;  

iii. Utilisation: People have the knowledge and basic sanitary conditions to 

choose, prepare, and distribute food in a way that results in good nutrition; and  

iv. Stability: People’s stability to access and utilise food that remains stable and 

sustained over time. 

 

However, referring to the latest UN Report, he further highlighted that today more than 

821 million people regularly go to bed hungry. At home, 100+ million suffer from acute 

hunger, largely due to man-made conflicts, climate change, and economic downturns. He 

warned that according to the Report, if the recent trend continues, the number of people 

affected by hunger will surpass 840 million by 2030 or 8.9% of the global population.  

 

In this context, he pointed out that the Sustainable Development Goal: Goal 2 of the UN 

which aims at zero hunger identifies as one of the targets to ensure sustainable food 

production systems and implement resilient agricultural practices that increase productivity 
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and production that help maintain ecosystems that strengthen capacity for adaptation to 

climate change, extreme weather, drought, flooding, and other disasters and that progress will 

improve land and soil quality by 2030.  

 

Thus, he affirmed that increasing agricultural productivity and sustainable food production 

are crucial to help alleviate the presence of hunger. He stated that the global response to this 

situation has been two-fold:  

 

i. There are shifts in many respects – in agriculture practice of other things; but 

an important shift has happened from a dominant rule of the public sector in 

promoting agricultural development, viewing agriculture as a domain of the state to 

perceiving agriculture from a business angle and joining forces with private economic 

actors in promoting it. 

ii. The second one, the most important shift is the revolutions in the field of 

agriculture having become multi-disciplinary are creating the exciting wave of 

agricultural innovations that include among others, the following – (i) Discoveries 

through integrating across the biological scale, what we call the convergence, (ii) 

High throughput genomic sequencing technologies which generate at exponentially 

increasing speed and decreasing cost and precedented awards of genomic sequence 

data of agricultural genetic resources; (iii) Unprecedented bio-informatics processing 

capacities based on big data and digital sciences to process the biological information; 

(iv) artificial intelligence to provide analytics and insights from such big biological 

data cells; (v) precision agriculture, smart missions where such data can be combined 

with data based on remote sensing, GIAS, and GPS. A great advantage of this 

technique is the avoidance of overuse of pesticides, herbicides, fertilisers, and water; 

(vi) plant micro bio and metaphenobe engineering. Even LEDs, hydroponics, and 

controlled environment and vertical 

iii.   agriculture; (vii) synthetic biology. These profound and rapid transformations 

in the way we can … (. innovation and technology require urgent responses at the 

legal and policy levels.  

 

Prof. Ramakrishna then pointed out the global instruments and mechanisms trying to 

address these challenges of food security – the Committee on World Food Security (CFS), 

International Agricultural Research Partnership (CGIAR), The International Fund for 
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Agricultural Development (IFAD), the UN Standing Committee on Nutrition, UN 

Convention on Biodiversity (‘CBD’), International Treaty on Plant Genetic Resources for 

Food and Agriculture (‘ITPGRFA’), the Commission for Genetic Resources for Food and 

Agriculture, among others. He emphasised that in order to balance interests of small farmers 

and big private seed companies, this treaty has put forth a material transfer agreement 

according to which the voluntary benefits from benefit-sharing arrangements should be 

primarily transferred to farmers who conserve PGRA. This treaty aimed at providing legal 

status to the agricultural prime generating resources and granting incentives to commercial 

leaders. 

 

He proceeded with highlighting the other development of the crop diversity, trust, and aim 

at in situ and ex situ conservation and sustainable use of genetic resources. Having reviewed 

the institutional, regulatory, and legal frameworks to address food security, he stated that the 

current discussion should be focussed on attempting to identify policy, economic and legal 

linkages between food security as a goal and intellectual property rights as an instrument to 

promote and enhance human creativity and overall social wellbeing; although he agreed that 

it was difficult. He noted that the development of agri-based innovations in general and 

genetic resources related to innovations in particular have linkages with IPRs such as land 

varieties, patents, biodiversity components and biological processes as a play to genetic 

resources in different contexts. 

 

He proceeded to highlight how the complementarity in the context of overall social goals 

of facilitating availability, promotion, and innovations, facilitating the increased production 

and so on as well as the multi-disciplinary fourth industrial revolution in agriculture makes 

IPRs primordial in ensuring the participation of private sector in agricultural innovation 

ensuring availability and access to food. Specifically, in the context of patents, the questions 

of what and when a genetic resource related innovation constitutes patent eligible subject 

matter, novel, non-obvious, or falling within the excluded subject matter are issues. The new 

varieties are entitled for protection with a new DS being satisfied. In the context of trade 

secrets and undisclosed information which is often called as do-it-yourself form of IPR 

protection, the NDAs and NCAs often come.  

 

He stated that there are advantages and disadvantages between patents and trade secrets – 

Germplasm and breeding glands are often transferred as trade secrets and their material 
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transfer agreements.Protection for the databases and that exclusivity protections are also 

linked to genetic resources and characterisation data of these resources.  

 

He proceeded by stating that India has been fully compliant with the obligations under the 

treaties to which it has become a party and legislations are in place although he conceded that 

some aspects require further examination from the lens of food security under human rights.  

 

Coming particularly to the round table, Prof. Ramakrishna mentioned that the DPIT chair 

on IPR and the CIPRA, the centre at the NLSIU, has been involved in the IP awareness, IP 

teaching, IP support to the stakeholders, and IP research. He highlighted that research in the 

emerging cutting-edge areas of IPR and its interference with other disciplines has been 

undertaken by the Centre through examining the law and policy developments and submitting 

reports to the policymakers. He also iterated that research in specific aspects of technology 

such as standards, NICT, pharmaceutical factories, effectiveness of IP and utilisation by the 

technology industries, studies for IOCL, IP valuation, IP securitisation, interface of agro-

biotechnology and IPS was also being undertaken. 

 

He explained that this roundtable was a logical flow from the activities of CIPRA and 

chair on IP and was an effort to bring together all stakeholders, international institutions, 

representatives from the government, representatives from the industry, public and private 

agriculture sectors, practitioners, and other stakeholders on a common platform. The 

objective of this roundtable, he reiterated, was to liaison to all the questions raised with the 

stakeholders on law and policy, regulatory framework, institutional participatory role, 

environment issues in relation to food security and the role IPR is playing at the global level 

and identify the needs of the stakeholders in terms of the unresolved questions.  

 

He affirmed that this roundtable was not going to be a one-off event, but would rather be 

undertaken as a long-term measure, and ongoing research, where the team would follow up 

questions and issues, do research like surveys and training, workshops, and seminars and 

other, and reach out to the participants after research on the question that they have identified. 

He showed confidence and hoped that all the contemporary developments would be 

addressed by the stakeholders and issues – both national and international that need attention 

of the policymakers would be flagged. 
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Prof. Ramakrishna welcomed the speakers and thanked them for accepting the invitation 

to the roundtable. He highlighted that the sequencing of the speeches would be to ensure a 

logical flow in the opening sessions and will proceed from the broader framework of the 

conventional biological diversity, international treaty on plant genetic resources for food and 

agriculture, IPRs and genetic resources, UPOV Convention to the national framework of 

plant varieties. 

 

He welcomed Mr. Austin McLoughlin from the Secretariat of Convention of Biological 

Diversity, Montreal, Mr. Kent Nnadozie from the Secretariat of the International Treaty on 

Plant Genetic Resources for Food and Agriculture, Rome, Dr. Shakeel T. Bhatti from 

WIPO, Mr. Peter Button, the Vice Chair of the International union for the protection of new 

varieties of plants, Geneva, and Dr. K.V. Prabhu, Chairperson of protection of plant 

varieties and farmers authority in India. 

 

He also welcomed Prof. Sudhir Krishnaswamy, Vice-chancellor, NLSIU. Further, he 

welcomed Ms. Szonja Csorgo, Dr. Puji Lestari, Dr. Sharan Angadi, Dr. C.R. Elsy, Mr. 

A.R. Sadananda, Ms. Malathi Lakshmikumaran, Ms. Sunitha Sreedharan, and Dr. 

Claudia Seitz. 

 

Address: Prof. Sudhir Krishnaswamy2 

 

Thereafter, Prof. Sudhir Krishnaswamy, Vice-Chancellor of NLSIU was welcomed to 

address the roundtable. Prof. Krishnaswamy began by greeting and thanking all the speakers 

and participants for joining the international roundtable. He then noted that the relationship 

between intellectual property regimes around plants and the persisting challenge of achieving 

local food security is one that is timely and critical and applauded the Centre for IPR and 

Prof. Ramakrishna as Chair professor for embracing that challenge. He reiterated that a 

growing world population and the evident climate crisis make this challenge altogether more 

acute and urgent and so commended this timely conversation at this roundtable. 

 

Prof. Krishnaswamy noted that Indian policy interventions on seeds and plants were 

initiated at various stages, but a critical step was taken in the 1980s. He emphasised that the 

 
2 Vice-Chancellor, National Law School of India University, Bangalore. 
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1980s debate in India was shaped around a moral panic of bio-piracy. Nationalist discourse 

around seeds and plants drove early interventions in this field, both nationally and 

internationally and India came to shape the debate in particular ways with these motivations.  

 

He stated that it would be fair to say that over the last four decades the policy response has 

matured. Today, he continued, the role of farmer producers, farmer breeders, domestic and 

foreign business as well as the critical role that research establishments, both in the 

agricultural space as well as in the biotechnology space play on these issues, the role that they 

play on these questions far more seriously than they did in the early 80's is being considered. 

He this reemphasised that in the context of the international debate on this question, this 

roundtable was timely.  

 

He further added that the Indian debate, both structure and early motivation for this 

roundtable comes at an important juncture and congratulated Prof. Ramakrishna and CIPRA 

for organising this roundtable at this time, because Indian law and policy may be ready, or 

more ready so to say, to adopt international and global perspectives on these issues. He 

iterated the point using an example of SDG 2 as suggested by Prof. Ramakrishna which is a 

domestic challenge in India, but it also falls to India today to respond to the global challenge 

of food security in a way that maybe in the 90s, 80s could not be squarely addressed and 

embraced.  

 

He highlighted that in any policy arena, achieving two, three, or four goals simultaneously 

is challenging and commended the roundtable for settling an ambitious intellectual agenda of 

at least trying to optimise between three very compelling, almost uncompromising goals. 
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He isolated and emphasised these goals and highlighted that the place of conservation the 

early conventions on biological diversity were being talked about. He further highlighted that 

identification of the language, much more in terms of sustainability and the response to the 

climate crisis is imperative to be talked about today. So, he stated that problem remains and 

seems to drive policy choices almost exclusively – to the exclusion of other interests.  

 

In the area of plants and seeds, Prof. Krishnaswamy continued, the language of 

conservation and sustainability seem to prescribe quite discrete policy choices, as if it were 

not enough, complex problems of equity and fairness exist. Equity and fairness within 

domestic national regimes like India and three key actors – farmers, domestic industry, and 

government, which is the stakeholder in these conversations both through its research 

institutes as well as its ownership of many of these IP resources.  

 

So, he said, there are domestic concerns, distributive concerns of equity and fairness. But 

the moment one goes beyond national boundaries, it gets even more complicated because 

there is political economy between nations and their own histories as well as the political 

economy of large global corporations and research institutions in the field. This seems to 

prescribe policy positions and choices almost exclusively and by itself.  

 

He also emphasised on the need to understand that this is a field of rapid technological 

change and reiterated that a policy structure needs to be found that allows for this phase of 

innovation and technological development to occur while ensuring that other constraints 

around equity and fairness and the climate crisis are responded to adequately.  

 

He stated that this was a difficult mix and commended the roundtable sessions that would 

allow for a polyvocal conversation. He welcomed all the speakers and representatives and 

emphasised the importance and sharing of plurality of views.  

 

Broader framework on the international Convention of Biological Diversity, International 

Treaty on Plant Genetic Resources for Food and Agriculture, IPR and Genetic Resources 

UPOV Convention to the national framework on plant varieties.  
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Technical Sessions:  

Mr. Austein McLoughlin3 

 

Mr. McLoughlin through his video address emphasized on the relevance of the panel. He 

discussed the new post-2020 global biodiversity framework that is being developed to 

achieve the 2050 vision of living in harmony with nature. This extends beyond the present 

targets, prevent further biodiversity loss and contribute to food security. He discussed the 

main impacts and the recent developments at the international level.  

 

He highlighted Target 16 on Biotechnology of the framework. New technologies are 

trying to address biodiversity loss within the current framework; Target 16 aims to ensure the 

safe use of these technologies. The new framework and targets also aim to complement 

parallel processes within the Convention and its Protocols, to promote biosafety to support  

sustainable use and conservation of biodiversity.  

 

In this regard he highlighted parallel discussions on synthetic biology and risk assessment 

and management under the Cartagena Protocol. Debates around Synthetic Biology centre on 

the potential positive and a negative impact of the new biotechnologies vis-à-vis the three 

objectives of the Convention. Under risk assessment and management under the Cartagena 

Protocol, discussions centre on preventing potential adverse effects of LMOs (‘Living 

Modified Organisms’) on the conservation and sustainable use of biodiversity, accounting 

 
3 Associate Programme Management Officer, Biosafety Unit, Secretariat on Convention on Biological Diversity 
(United Nations Environment Programme), Montreal, Canada. 



DPIIT CHAIR ON IPR, NATIONAL LAW SCHOOL OF INDIA UNIVERSITY, BENGALURU 

Sponsored by Ministry of Commerce and Industry, Government of India 

for risks to human health. He also briefly pointed out discussions on the use of digital 

sequence information that are taking place under the Convention and Protocols.  

 

He emphasized that the question remains as to whether countries have sufficient technical 

expertise and frameworks in place, to address these new biotechnologies. He pointed out that 

in upcoming meetings, parties are going to decide upon whether a process for horizon 

scanning, monitoring, and assessment of the new developments of synthetic biology should 

be set up. The proposed steps for the same could involve gathering synthesis, analysis and 

use of information. If implemented, a broad range of actors shall provide input to parties on 

different aspects of new biotechnologies. Similarly, regarding risk assessment and 

management under the Cartagena Protocol, he stated, parties are meeting to examine whether 

further guidance is required under these topics, especially regarding organisms containing 

engineered gene drives.  

 

He ended his presentation recognizing the need for international collaboration between 

stakeholders given the rapid development of biotechnology. He also stated the Secretariat’s 

point of view in this regard of strengthening and expanding cooperation with actors, with the 

roundtable being a veritable instrument of facilitating the same. 

 

Dr. Kent Nnadozie4 

 

Dr. Nnadozie discussed the International Treaty on Plant and Genetic Resources for Food 

and Agriculture (‘ITPGRFA’) in the context of global food security in his address. He 

referred to the COVID-19 pandemic and how the role of crop and genetic diversity in 

ensuring food security has become ever more important in the present scenario as a ‘buffer’ 

and ‘insurance policy’. He started off his presentation from where Prof. Ramakrishna and 

Prof. Krishnaswamy had left. Given the global issues of food security and its link with 

intellectual property (‘IP’) and global discussions on sustainable development, he highlighted 

how these interconnected issues are becoming increasingly complex. 

 

 
4 Secretary, International Treaty on Plant and Genetic Resources for Food and Agriculture. 
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In this light, he described how tackling genetic resources (‘GRs’) has become more 

challenging as it has transitioned into a global political, diplomatic and legal issue. Further, 

he noted that the issues and processes concerning GRs are rapidly growing and present 

unique challenges in the realm of law and policy. For this, he delineated three reasons: First, 

emergence of new players, new institutional arrangements, and stakeholders with varying 

interests; Second, an interplay of processes at the global governance level, what used to be 

national is influenced by and sometimes resolved at the international level, therefore 

governance has become complex; and Third, the rapid advancement in science and genomic 

technologies, while the governance processes lag behind the advancements.  

 

He then proceeded to discuss the importance of GRs. Genetic Resources are a fundamental 

basis of agricultural production. He pointed out that a large population of the world goes to 

sleep hungry every day; around 700 million people suffer from hunger and malnutrition. 

Moreover, the world population is steadily increasing, estimated to cross 9 billion by 2050. 

He stated that agricultural production must keep up while considering limited land resources.  

As per him, the answer to these issues lies in optimal utilization of genetic resources for food 

and agriculture. This has historically been the case-farmers and breeders have altered original 

wild plants. This is important considering the constant new needs and challenges that arise, 

especially to increase adaptability to climate change in present day.  

 

He moved on to emphasizing upon the need for crop diversity. According to him, these are 

international issues as countries are interdependent when it comes to food security. Certain 

crops that form staple diets of certain countries are often imported and have originated 

elsewhere. While historically humans have utilized over 6000 plant species, today only 150 
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plant species are being reasonably cultivated and only 9 species support 66% of crop 

consumption. This, he said, has led to loss of genetic diversity in terms of crop species, 

making us more vulnerable to the onslaught of climatic shocks and other changes which we 

are and will be facing. If we lose our diversity, we lose the opportunity to support our 

nutrition and food security needs. 

 

Building upon this, he introduced the International Plant Treaty, its context, and the 

solutions it provides. Countries upon recognizing their interdependence in terms of food 

security and the need for managing resources came together to negotiate the International 

Plant Treaty to facilitate the exchange and use of GRs, to conserve food crop diversity, 

enable breeders to develop new varieties and for farmers to feed their families and the planet.  

 

He highlighted how the Treaty’s objectives align and, in a way, mirror the objectives of 

the Convention on Biological Diversity (‘CBD’), except that it addresses sustainable 

agriculture and food security. It therefore creates a unique framework to address common 

global challenges. Currently there are 148 contracting parties to the treaty, however, the aim 

is to ‘paint the world green’, that is, to ensure that all countries are part of the Treaty. This is 

because the issues that the treaty covers are of common interest and there is a global necessity 

for sustenance of population.  

 

He then outlined the key aspects of the Treaty, namely the Multilateral System, Benefit 

Sharing and farmers’ rights under the Treaty.  

 

i. Multilateral System: The Treaty provides for a multilateral system that 

facilitates the exchange of GRs across borders and enables access for researchers. 

This is because it allows stakeholder participation at all levels, from local level 

individuals (farmers and the like) to the national developmental systems as well as 

international bodies. This also allows for utilization of global facilities and 

resources for sustainable use – transition from genebanks to refrigerators in our 

homes. It also allows for the diversity that we seek in terms of nutrition. 

ii. Benefit Sharing Fund: This helps farmers to sustainably use genetic 

resources at a local level. Art 19.3f of the Treaty provides a mechanism for 

distribution of the same. Monetary and non-monetary support is provided to 

projects aiming to increase genetic diversity and production and build capacity in 
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farmers at a local level. It also indicates adherence to the broader international 

framework like the SDGs.  

iii. Recognition of Farmers’ Rights: Under art 9 of the treaty, farmers’ 

contribution is recognized to the conservation and development of GRs. It allows 

for national governments to facilitate protection of certain rights such as right to 

the protection of their traditional knowledge, participate in benefit sharing and 

creation of spaces allowing for voicing of their issues in the political sphere.  

 

Therefore, as per Dr. Kent, the Treaty encompasses a wide variety of issues. While it talks 

about acquiring IP rights and technologies related to GRs, it is largely neutral on the issue. It 

is not an intellectual property instrument rather it is an interface. It has rather created a 

system based on international cooperation, which does not guarantee IP rights but creates 

environment for States to facilitate access to breeders, farmers, researchers to genetic 

material. It also provides a platform for countries to discuss these issues.  

Dr. Shakeel T. Bhatti5 

 

Dr. Bhatti in his astute address discussed the following:  

 

(i) Recent trends in utilization of Plant Genetic Resources (‘PGRs’) from an IP 

perspective; 

(ii) The implications for acquisition, use and management of IP; and  

(iii) Role of WIPO and its resources in addressing these implications.   

 

He started off with discussing the basic trends in genomic sequencing of genetic resources. 

He referred to Prof. Ramakrishna’s address as having described basic trends regarding rapid 

generation of sequenced data and other molecular and phenotypic data. The trend points 

towards growth in speed and amount of data generated. Interestingly from an Intellectual 

Property perspective, this falls between industrial property as well as copyright and 

neighbouring rights paradigm.  

 

He pointed out that sequence data was one of the largest datasets analysed nowadays. 

These sets of data require human-machine analysis-therefore come close to human innovation 

 
5 Secretary, FAO International Treaty on Plant Genetic Resources for Food and Agriculture. 
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in terms of intellectual property. These data markets are expected to grow to around 50 

billion dollars. In terms of Food and Agriculture, these trends correspond with trends in 

related fields of technologies like genome editing-CRISPR Cas9 and other techniques. As per 

him, this is changing the IP landscape both in the plant and animal domains. He referred to 

maps of the emerging patent landscape (patentable inventions) showing that food and 

agriculture occupies a major space alongside biomedical and animal livestock fields. Maps of 

the subclasses (enabling technologies) show that CRISPR Cas9 is used prolifically through 

new licensing approaches like surrogate licensing.   

 

He believes that these developments have certain implications in terms of intellectual 

property: 

- Relative decrease in use of patents to protect technological innovation in 

certain fields: There is a trend towards moving from ‘transgenic products’ to ‘genetic 

services.’ This involves incremental delivery of genetic services where there is no 

single patentable invention but use of certain key enabling techniques in combination 

with constantly growing data-intensive inputs. This creates a stream of sub-patentable 

innovation rather than one breakthrough invention. 

 

For instance, earlier there were three kinds of processes: 

 

i. Informal seed systems involving farmers varieties; 

ii. Classical Plant Breeding involving hybrid plant varieties with possible 

plant variety patent; and, 

iii. Transgenic Technologies involving GMO crops with potential patent 

claims at certain stages. 

 

Now, an additional layer of innovation results from convergence of new enabling 

technologies in the form of ‘precision breeding’ or ‘predictive breeding’. This is data 

intensive as it involves data analysis like genomic and phenotypic data. This allows 

new varieties to be produced at a faster rate. This does not involve breakthrough 

inventions, aside from key enabling technologies; it rather involves aggregated and 

value-added data sets to create data streams of customized plans to individual crop 

production for local environments.  
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Growth in trade secrets protection: Following from the above point, there has been an 

increase preference for trade secrets protection. He referred to trends where the relative rate 

of acquisition of patents is not growing at the same speed as patenting trends in other fields of 

technology.6 At the same time there is an increase in trade secret protection as per US 

litigation trends. Also, perception of trade protection as compared to other IP protection for 

technological innovations is also increasing. This is also true for genetic resources. 

  

 

 

Other forms of protection not a replacement for patents: Even with relative decrease in use of 

patents, its role shall not be substituted by other forms of protection. For instance, copyright, 

 
6 Michael M Hopkins and Others, ‘DNA Patenting: The End of an Era?’ (2007) 25(2) Nature Biotechnology 185-
187.  
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if available shall not replace patents as GR data is not original and copyright does not prevent 

use, only reproduction. Even considering increasing role of trade secrets, it shall not replace 

patent protection.  

 

Therefore, he stated that there is a certain lacuna in the legal certainty that can be provided 

to innovators in these fields. He ended his address by introducing WIPO-developed resources 

for stakeholders that might be of use in this context like searchable databases on model 

agreements and contracts, for instance Biodiversity-Related Access and Benefit-sharing 

Agreements. The WIPO is also developing sector specific guides and a distance learning 

program on these topics as well.  

 

Mr. Peter Button7 

 

Mr. Button dealt with introducing and discussing the Union for the Protection of New 

Plant Varieties (‘UPOV’) system. He started his address with a message wherein he 

emphasized on the common goals of everyone (every country) and how everyone is to work 

together to secure food for benefit of society. He demarcated his role to explaining how IP 

protection will contribute to the same.   

 

His first point emphasized the dramatic transformation of agriculture through the OECD 

report that showed a ‘decoupling’ of land use since 1960. Historically, greater food 

production meant greater land use; however, since the 1960s the rate of food production has 

substantially increased compared to land use. In the early period this was driven through 

greater use of inputs such as using additional water and fertilizer. Later it was realized this  

growth increasingly came from efficiency gains, such as using better varieties.  

 

The UPOV seeks to provide an effective system of plant variety protection  through plant 

breeders’ rights. The 1991 Act required authorization for production or reproduction, 

conditioning for propagation, sale, export etc. This covered all propagating material and 

harvested material and certain products, under certain conditions. However, a ‘breeders’ 

exemption’ was carved out in breeders’ rights which allowed for breeding of other varieties 

 
7 Vice Secretary-General, Secretariat of International Union for Protection of New Varieties of Plant, Switzerland. 
We thank Kanishka Singh for making the rapporteur’s report for Mr. Button. 
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using protected variety without specific authorization. This is unique to the UPOV system 

and recognizes the importance of access to GRs for innovation and creation of better 

varieties.  

 

It also makes certain provisions for farmers, through certain exception . The exception for 

private and non-commercial purposes,  includes acts such as the farmer using protected 

varieties for personal and family consumption or ‘subsistence farming’. Moreover, the 1991 

Act also provides for an optional exception in the form of farm saved seeds. This however is 

a balancing act. It allows Contracting Parties to restrict breeders’ rights to allow farmers to 

use the product of their harvest obtained from propagating variety obtained on their own 

holdings for propagating purposes. This however must be within ‘reasonable limits’ and must 

safeguard legitimate breeder interests. Mr. Button emphasized that as per the 1991 Act this 

was intended to be used where farmers had a traditional practice of saving seed of crops, for 

instance farmers utilizing small grain cereals and is not intended for crops where the product 

of the harvest is not traditionally used by farmers for replanting (e.g. fruit, vegetables and 

ornamentals).  

 

Further, under the UPOV system, breeding diversity is encouraged. Farmers are not just 

recipients but can also be breeders in their own rights-individuals and cooperatives included. 

The plant variety protection system is also used in the public sector and therefore helps 

achieve public good. For instance, breeders at University of California, UC Davis protects 

their strawberry varieties to obtain public good. They provide preferential access to 

Californian farmers to these varieties.  

 

They do release their varieties  to other regions and countries that are UPOV members but 

the royalty income  received can be further invested. Spanish strawberry varieties also grew 

through transfer of varieties and know-how. Both these industries are now billion-dollar 

industries Therefore, Mr. Button felt that such protection provides public good benefits across 

the table. In South Africa also, they protect varieties and license the same in order to achieve 

their aims of public good. For example, in the case of some of their citrus varieties  they 

require that a certain percentage of production should be by smallholder citrus producers, 

thereby including these farmers in the value chain. Therefore, protection allows for benefit to 

small farmers as well.  
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He then emphasized the role of the private sector. For instance, in the case of plant 

breeding investment in wheat in Australia, earlier there was no private sector involvement 

and investment was low. Thereafter when Australia joined the 1991 Convention, breeders 

were able to get a return on their investment and plant breeding investment in wheat doubled 

in Australia, most of it by the private sector.  

 

 

 

Moreover, at the global level, given that most countries are not able to produce all the food 

demands of their populations from domestic production, he stated that the UPOV system 

becomes even more relevant. As of now UPOV has 77 members covering 96 countries. To 

become a member of UPOV, the State or Organization must have a law that complies with 

the UPOV convention. This is key factor for breeders on  whether they will reap a return on 

their investment if they invest their new varieties in a country. The impact of the same can be 

assessed by looking at the case of Latin American countries. After them joining UPOV 

between 1994 and 2000. Their joining was a clear trigger as applications by non-residents 

increased, signalling breeders globally to release GRs in particular countries. 

 

Lastly, Mr. Button concluded by summing up the UPOV system’s benefit to society: 

 

i. Better food security leading to better and cheaper food; 

ii. Tackling climate change through adapted crops; and,  

iii. Boosting the economy through export, international competitiveness, and 

reduction of high-cost imports and providing rural employment, this translates to 
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farmer benefits also. He referred to the Vietnam study on the Socio-economic 

benefits of UPOV membership in Viet Nam, where plant breeding showed higher 

yields and increased farmer incomes.  

 

Dr. K.V. Prabhu8 

 

Dr. Prabhu provided the Indian take on protection of plant varieties and intellectual 

property management in a presentation titled ‘Breeders and Farmers Rights on Plant 

Varieties: As a Commercial Empowerment Option for Food Security’. India has a 

relatively different orientation in terms of IP management of GRs, being a country where 

there is individual variety over spaces in terms of crops.  

 

He referred to the existing intellectual property protection regime in India and noted the 

absence of trade secrets protection. However, he also noted that plant varieties are provided 

protection in India and farmers’ rights provided safeguards. He talked about differential 

status of countries when it comes to levels of IPR protection and agricultural production. 

Consequently, there arose a need for the Food and Agricultural Organization to object to 

coercion of developing countries to adhere to the same standards compromising their 

developmental needs. The principle was that no undue barriers should be imposed on 

agricultural produce for such countries.  

 

He then moved to explaining the seed industry and issues in India. In 1996 a definition of 

food security was agreed upon- which spoke about economic and physical access to ‘all 

people, at all times’, which is relevant to the unique issues of the Indian scenario. First, the 

seed industry has a ‘mosaic’ of crops and ecosystems-around 480 million farmers with small 

holdings in different ecosystems. Second, there are restrictions in India by the means of trade 

agreements on the free exchange of plant GRs. Third, there are local holdings cultivating 

varieties of great value connected to social life systems and niches in areas that need to be 

acknowledged and respected. Fourth, there was requirement for dynamic conservation, 

promotion, and protection of plant GRs. All of these needed to be addressed via legislation.  

 

 
8 Chairperson, Protection of Plant Varieties and Farmers’ Rights Authority.. 
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In this light, he talked about the Protection of Plant Varieties and Farmers’ Rights 

(‘PPVFR’) Act of 2001, which addresses these issues. The legislation adheres to the CBD 

1992, Biosafety Protocol of 2000, the TRIPS Agreement of 1994, the UPOV Convention of 

1961, 1972, 1978 and 1991 and the ITPGRFA of 2001, along with making certain local 

adaptations. The UPOV Council did not agree to the farmers selling protected varieties and 

made a reservation, in any case, the government made considerations and went ahead with 

the same. Accordingly, the PPVFR 2001 has the following objectives: 

 

i. To provide a system of protection for plant varieties, farmers’, and 

plant breeders’ rights; 

ii. To recognize farmers’ contribution to conservation, improvement and 

development of plant varieties;  

iii. To protect plant breeders’ rights to stimulate investment in research 

and development; and,  

iv. To facilitate seed industry growth and make available high-quality 

material.  

 

He further recounted how when an application is made by a farmer for conserved material, 

no refusal can be made for assessment and accordingly provides protection, demonstrating 

the commitment of the system. Further, he stated that as an exception to the general 

international classification, India has three categories of varieties that can be granted 

protection: 

i. New Varieties under s 15(1);  
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ii. Extant Variety under ss 2(j) and 15(2), divided under those notified 

under Seeds Act of 1966, farmers’ varieties that are traditionally grown where the 

15 years’ restriction is not applicable and varieties of ‘common knowledge’. The 

latter category seeks to protect varieties that have been in trade in large scale and 

are needed for diversity and ecological requirements in large areas. Therefore, 

varieties of common knowledge which have been in existence during the period of 

protection, to further provide protection for next 15 years; and,  

iii. India also has Essentially Derived Variety (a common feature) under ss 

2(1) and 23. 

 

He then moved to explaining rights of breeders and farmers: Breeders’ Rights: to produce, 

sell, market, distribute, import, and export. 

Farmers’ Rights: to save, use, sow and re-sow, exchange, share and sell. The last four of 

these are distinct to the Indian jurisdiction and come in conflict and exceed the requirement 

of regulatory regimes of UPOV and other countries. The selling ability however is balanced 

by allowing only unbranded farm produce be sold. Protection is also provided under sub-ss 

2(i) and (ii) to traditionally cultivated and selected varieties as well as wild varieties that are 

commonly used for specific purposes.  

 

He also described categories of the production and sale and their access and rights and 

consequent breeder rights. Research and experimental purposes are also provided an 

exemption and protected variety can be used as initial variety for creation of a new variety. 

However, he emphasized, repeated use of protected variety for commercial production of new 

variety without authorization of right holder is not exempted. He then discussed infringement 

provisions which are fairly standard – export, import, and production of protected variety 

requires permission from breeder. Infringement invites non-cognizable and compoundable 

remedies. He then discussed benefit-sharing under the Act. Determination of the same is 

dependent on the nature of genetic material used to develop a new variety or hybrid. Farmers 

and seed producers also have something of a ‘compulsory licensing’ right. If a breeder does 

not provide license at a reasonable and remunerative price, their right can be suspended under 

compulsory licensing.  

 

Lastly, he discussed certain common confusions and myths that exist regarding farmers’ 

rights. The general perception amongst private companies is that farmers’ rights are harmful 
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to them. However, the act has safeguards that prevent the same. A farmer is violating or 

infringing upon the right holders’ rights if they: 

 

(i) Sell seeds in branded form; 

(ii) Do any act of processing beyond that of ‘farm produce’; 

(iii) Produces on contract from agency; 

(iv) Adopts exclusively protected cultivation systems;  

(v) Claims rights under s 39(2) on ‘illegitimately obtained 

unbranded/unauthenticated seed’; 

(vi) Sells a variety denomination seed using s 39(1)(iv) from farm produce 

if seed is not true to type; and, 

(vii) No compensation claims to farmers under s 39(2) who procure seed 

from a farmer who sold it under s 39(1)(iv).  

 

Therefore, he stated that the system only facilitates and provides adequate safeguards. 

Further, compensation cover is only available on crop from seed procured through authorized 

breeder, sellers, licensee, or agent. Transfer of rights to agent or licensee also transfers the 

liability to pay compensation. 
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Dr. Prabhu then moved to gene patenting and plant variety protection and stated that they 

are non-overlapping, complimentary and co-existing. Generally, gene patent is non-specific 

to an organism, species or kingdom and the paten continues to be maintained. However, plant 

varieties protected under PPVFRA are restricted to one specific variety or hybrid with its 

parents. He then discussed genomics to complement classical plant breeding for targeted 

commercial traits. It finds support in the Act in the name of special characters. Special 

Characters are to be claimed by the breeder and mechanisms to measure, phenotype or 

genotype it has to be provided as methodology with the application.  

 

For genome edited products, although there is no general notification until now, it can be 

protected as special character with specific requirements, due to new Targeted Genotyping by 

sequencing (tGBS) and other special tests. If this data is given along with specific markers it 

can be accepted as a new variety even if it does not express phenotypical difference.  

 

Moreover, in terms of IPR led licensing he mentioned HD 2967 that has been licensed to 

39 companies, with farmers being ambassadors for the same. Its popularity allowed the next 

variety-HD 2086 which was licensed to 223 seed companies, a national record. Therefore, he 

concluded, with farmers’ rights, plant protection and IP rights, there has been a marked 

productivity increase. This can be seen with 5-year data for UP and Bihar with wheat, who 

grew at 50.72% and 41.87% respectively.  

 

Questions &Answers Session 

 

Question - Clauses that include CRISPR Cas9 systems?  

 

Dr. Bhatti: responded with giving a broad idea of the same. There are three major 

frameworks that CRISPR Cas9 techniques are reshaping-(i) the patent framework, as 

demonstrated by the major Broad institute and University of California litigations, inventive 

steps practices are being reformed to include CRISPR Cas9, (ii) Market approvals for 

genome editing in plants, especially in Europe where it was held by courts that genome edited 

plants by CRISPR Cas9 technologies are considered genetically modified, (iii) Commercial 

licensing practices, as in the Broad institute litigation, which are becoming more stringent to 

include these technologies. Dr. Prabhu added to the same, addressing whether protection is 
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provided to the part of plant developed through genome editing technology. He answered in 

the positive as it is not out of the ordinary and no new clause is required. In the Indian act, if 

the trait is identified due to change in genome sequence and investigation is done to the trait 

condition that satisfies threshold of protection.  

 

Question - a general question was asked as to the impact of Covid-19 compulsory license 

in the field of IPC in general.  

 

Dr. Bhatti addressed the compulsory licensing aspect in plant varieties operating in India 

by discussing the regulatory reasons. The systems exist to address cases where license is not 

being provided or is provided at unreasonably high cost, only in these cases a compulsory 

license can be granted which lasts as long as the original protection lasts.  

 

Question - The question was asked to Dr. Kent as to issues of procuring germplasm from 

countries in India for research purposes.  

 

Dr. Kent responded with reference to the Treaty which provides for member nations to 

facilitate access to germplasm, if requested material is under the multilateral system’s 

(‘MLS’) ambit, however this has not always been the case. There are certain challenges that 

the process faces such as regulatory barriers and unclear systems to grant access. Because of 

uncertainty of regulatory systems, officials might not be able to ship such materials. The 

Secretariat is in the process of building capacity and regulatory and administrative measures 

to address the issue. If the material requested is not within the ambit of the multilateral 

system of the International Treaty, in that case countries have exclusive mandate to decide 

upon the grant. Dr. Prabhu also added to the same, if it is under the MLS listed varieties, 

there is no question of not getting it; the Ministry of Agriculture shall facilitate the same.  

 

Question - asked to Mr. Button as to the effect of protection of plant varieties by UPOV in 

small countries of Asia and Africa that are not technologically sound.  

 

Mr. Button responded by emphasizing that it was not the size of the country, rather the 

individual circumstances, nature of the agriculture etc. that determines the value of the UPOV 

system. He took the example of the Netherlands, that has breeders that receive more plants 

for protection and rights, and it is a small country. There are countries in Africa such as 
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Kenya and South Africa, in Asia such as Vietnam that demonstrate value. It is more to do 

with the relevance of agriculture and value of plant breeding. The type of agriculture also 

varies and is key to the assessment of benefits. Therefore, it is necessary to make a holistic 

assessment to determine benefits and effects.  

 

Question - was asked to Dr. Prabhu as to the cost-benefit ratio of breeder/institute 

registration cost of the variety and cost of licensing fee.  

 

Dr. Prabhu responded by stating that cost-benefit ratio and licensing fee are not 

connected with protection. It is a question of importance of variety and the area it has been 

cultivated into. Licensing fee is upto the breeder, he can decide to charge no license fee. It 

depends on how you want to trade the material and how you want to benefit back. In case it is 

a hybrid variety, benefits can be shared well between licensees, higher amount of royalties 

can be kept, this is not a standard but speaking from personal experience.  

 

Question - was asked to Dr. Prabhu as to investment of science behind the conservation of 

seeds and varieties in the community seed bank.  

 

Dr. Prabhu responded with highlighting the immense role that science plays in 

conservation of gene varieties in community seed banks as they are the genes that have been 

adapted over centuries to that particular environment. Therefore, genes from these varieties 

are much more valuable than other agronomic trade-based varieties in terms of their potential 

in development of new varieties. Therefore, in such case more investment of science through 

genomic tools should be made in these cases to community banks. 

 

Dr. Nnadozi also added to the point by emphasizing how community banks is an 

intersection between science and traditional knowledge that farmers have accumulated 

through generations. Therefore, they serve a specific purpose-very short term and niche uses, 

with limited scope and reach in terms of geography.  

 

Question - was asked to Dr. Bhatti as to whether de-materialization of plant GRs reshape 

IPR in agriculture, moving from patent to trade secrets.  
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Dr. Bhatti responded by referencing the ongoing discussions at WIPO, especially the 

Symposium that recently took place, which discussed how would such data be protected. 

There was a global survey done where subjects were asked if there should be a distinct 

platform for intellectual property protection of data. The answers to the same were 50-50 on a 

global scale. Therefore, the question does still not have answer at a global level. The trends 

that he has described in his presentation lead to a transformation in the usage of IP rights as 

well as show the limitations and raise questions to the same. However, it still is unresolved as 

of now.  

 

Question - was asked to Dr. Prabhu as to if gene can be patented and plants or plant parts 

cannot be patented under the Patents Act in India, then how are biotech companies exploiting 

such technologies, can they co-exist.  

 

Dr. Prabhu reiterated what he discussed on co-existence of plant protection and patent. 

The gene is not part of the plant; it is non-naturally existing sequence and therefore can be 

granted protection. Once it is patented and used to make a plant express a nutrient the plant 

can be granted protection.  
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DAY 1 - SESSION II 

Theme: THE IMPACT OF EMERGING ISSUES IN LAW, TECHNOLOGY AND BUSINESS ON 

PLANT INNOVATIONS AND PLANT VARIETIES 

 

Dr. Szonja Csorgo 

Introductory Remarks 

Ms. Csorgo’s wished the NLS community a good afternoon and commenced her presentation. 

She proceeded to briefly summarize the work of her organization ( Euroseeds) and what they 

do. She considered the sharing of this information to be germane for the audience to 

understand the perspective that she will be approaching the topic from. Euroseeds, she 

elaborated, is a European non-profit, regional seed association. Like in other places, the seed 

sector in Europe is highly regulated and they work on all seed-related issues that are 

regulated, which includes every aspect including seed marketing, regulation of GMOs and 

other types of IPR like access to genetic resources, as well as plant health seed treatment, etc.  

 

 

 

However, she underlined that they do not represent all crops, but mainly agricultural crops 

and only vegetables, but not fruits or trees, etc. She said cereals and maize are the main crops 

Euroseeds work with.  
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She also explained their memberships (i.e., whom they represent) which mainly is comprised 

of national seed associations but also includes companies as direct members of this 

association (albeit they are limited in numbers) and only 40 companies, she hastened to add, 

are ‘direct company members’. In total, she said, there are around 7000 companies over 

Europe that they represent through the national seed association. They also have another 

category called ‘euroseeds associate members’ who are not seed companies or associations 

but seed-related businesses. 
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She informed the audience that she is a lawyer by training and not a scientist and is 

responsible for IP protection and access to genetic resources within the organization. She then 

began by focusing on how the general legal framework for plant breeding and resulting 

products looks like. She highlighted some of the legislations touching upon the plant breeding 

process and intimated the audience that most legislation just touch upon the resulting 

products of plant breeding and the varieties resulting from plant breeding.  

 

IP protection has different disciplines and in plant breeding particularly and she pointed to 

plant variety protection and protection of other IP rights. Again, she underlined that ABS 

laws are an important area along with the two major international conventions - the 

Convention on Biological Divers (‘CBD’) and Nagoya Protocol and then also the 

International Treaty on Plant Genetic Resources for Food and Agriculture (‘ITPGRFA’) 

which is a particular ABS framework for plant and genetic resources. 
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In the context of emerging issues, legislation on specific breeding or production methods 

are essentially GMO legislations and potentially other legislations that can take different 

production methods such as organic agriculture. Plant health also has an international 

framework with the International Plant Protection Convention (‘IPPC Convention’) which, 

at least in the European region, is becoming more and more important. She believes that one 

important area of legislation in plant breeding is variety release which has two major 

components: variety registration and seed certification. Not in all cases do both apply, so in 

some cases you might have one or the other or you might have none of those. At least in 

Europe we have both. She also shared an overview of the different levels that such legislation 

can take. We can differentiate between international, regional, national, and potentially even 

local legislation that may be in place in those different areas of laws.  
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She provided some examples of where she thought regional or local legislation might be 

relevant but according to her it is really for later to see how complex the whole picture is and 

whether there are implications on the legislation because of emerging issues that might 

require several levels of adaptations. So, it’s not only at the national level or maybe the 

regional level or the local level that one needs to adapt the legislation, but in some cases, the 

first step needs to be taken on the international level. So, this will contribute to the 

complexity of this issue. Again, the higher level the legislation is at, the more complicated it 

is to discuss and adapt because then you need to hold complex and lengthy discussions 

among countries which may sometimes lead to unfortunate political deals. 

 

 



DPIIT CHAIR ON IPR, NATIONAL LAW SCHOOL OF INDIA UNIVERSITY, BENGALURU 

Sponsored by Ministry of Commerce and Industry, Government of India 

 

In case of disagreement, both or, several parties may have to give in on certain issues. So, 

it’s not always the ideal outcome that we might want.  If we need to adapt legislation on 

several levels, she opined, it will be rather lengthy and costly and procedure with a lot of 

administrative burden behind it and not a one-day affair. This should lead us to the 

conclusion that ideally these frameworks should be as flexible as possible at the international 

level and should be able to accommodate new emerging issues and not necessitate 

adaptations or amputations in an area such as plant breeding where actually new emerging 

technologies come quite quickly.  

 

Emerging Issues and Challenges in Plant Breeding 

 

We will look at three of those issues and their impact on plant breeding. First issue is very 

well-known: the growing population which requires more productivity in plant breeding. 

Because if we need to feed more people of course we need to have more productivity of 

crops. Next to that there is also the need to look after our environment and make sure that we 

protect our environment and have agricultural systems which are sustainable, and which 

respond to sustainability. The third is the context of climate change. More extreme weather 

conditions all over the world necessitate innovation more than ever to respond to all the 

challenges. Of course, the new technologies in plant breeding can facilitate this much-needed 

innovation.  
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But before really enabling the use of such technologies one must look at the possible 

impact and challenges that such new technologies bring to the current legal framework. In 

this assessment, there are certain specific aspects of plant breeding that need attention. For 

example, the impact of these new technologies on the new framework might be listed. There 

are three key areas, and we need to look at their implications: First is that plant breeding 

depends on the genetic variability of the crops within crops and these genetic variabilities for 

breeding are a must, thus needs to be safeguarded in all legal frameworks. Otherwise, plant 

breeding cannot continue, and this sector might face new challenges.  

 

 

 

Second, also important to keep in mind that the plant breeding process requires several 

years of our R&D. Because of the length of this process, it is required that the legal 

framework be certain so that readers are not facing situations of legal uncertainty where they 

have to give up or go back on all the investment they made on innovation throughout the 

years. Also, because products of plant breeding are self-reproducing, and they are easy to 

copy. Thus, they require strong IP protection for the safety of the sector. So, in that context of 

course to respond to these emerging issues and challenges and to fulfil the corresponding 

policy objectives which are prescribed in the SDGs, innovation in plant breeding must be 

enabled by the overall legal framework. This has different aspects, and this enabling legal 

framework must be very carefully put in place and it needs to be very balanced. So how can 

we enable this innovation? 
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Challenge and Impact on General Legal Framework 

 

For one regulator(s) of plant breeding techniques should make sure that framework should 

make sure use of new breeding techniques in plant breeding is allowed. This may relate to 

legislation which will determine whether these new breeding techniques will qualify as 

genetic modification or not. It can go either way of course. Nevertheless, it is important to 

know how burdensome the regulatory framework is for breeders to be able to use these 

technologies. If there is a high regulatory burden which makes it only possible for very few 

international companies to fulfill then maybe that is not the ideal legal framework to go for. 

In the aspect of IPR, they should provide strong protection for new breeding techniques and 

resulting product but at the same time should also safeguard the access to genetic resources in 

the aspect of intellectual property rights. They should provide strong protection for new 

breeding techniques and resulting product but at the same time should also safeguard access 

to genetic resources for further breeding.  

 

 

 

They should also not be prohibitive concerning access to technology. Otherwise, small 

companies will be driven out of business if they cannot access new inputs and technologies. 

When we look at ABS laws, it should not hinder access to and use of genetic material. The 

slide shows the regulatory frameworks in different parts of the world and how such 

regulatory frameworks can be very divergent around the globe as was made by my colleague 



DPIIT CHAIR ON IPR, NATIONAL LAW SCHOOL OF INDIA UNIVERSITY, BENGALURU 

Sponsored by Ministry of Commerce and Industry, Government of India 

who made this in January 2021 (refer to slide: Policy developments around the world 

regarding the regulation of NBT’s). The slide below demonstrates you how different the 

regulations are for breeding techniques at this point (reading regulations to mean, whether 

these new breeding techniques are characterized as genetic modification or not).  

 

 

 

You can see that it is quite diverging. In some areas of the globe like in Europe, it is currently 

very restrictive because these new breeding techniques mainly gene editing are referred to, 

are qualified as genetic modification for the time being. In other parts of the world, it’s not, 

which is also not an easy framework to work with for breeders if you have.  

such diverging regulations.  

 

The main topic of my presentation is ABS laws and IPR and a few of these potential 

challenges and modifications that the new technologies might have for the current legal 

framework. I considered it especially important that we look at plant variety protection. At 

least there the implication is not huge but there is some implication on the scope of protection 

at least as far as breeders see it, like varieties resulting from gene editing and other new 

breeding techniques should be protectable by plants variety protection and they are 

protectable to the extent that they are varieties, and they fulfil their conditions of novelty, 

distinctness, uniformity, and stability. 

 

But it is also important to mention that varieties resulting from most of the new breeding 
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techniques are likely to qualify as essentially derived varieties (‘EDVs’). This has 

implications on the scope of other already existing protected varieties. So, the system should 

make sure that on the one hand protection is offered to plant varieties coming from new 

breeding techniques but should also make sure that the scope of already existing protective 

varieties is not going to be disproportionately diminished but where these new varieties 

qualify as essentially derived there also give credit to the breeder of the initial variety.   

 

 

 

Essential innovation is a complicated topic both technically and legally. What should the 

legislation do in this respect and what is the response the legislation might need to have? She 

did not think it necessitates any change in the international or national legislation but 

probably it is necessary to provide some reflections in regard to the scope of the EDV 

principal. What qualifies as an essentially derived variety and how the relationship between 

the breeders of essential varieties and initial varieties must be regulated? She believes that 

UPOV has already been working on this to clarify how these new breeding techniques impact 

the current legislative framework and how the interpretation might be adapted to make sure 

that the legal framework is adapted to new emerging technologies.  

 

When we look at the impact on patent rights she said, there is potentially an impact on the 

patentable subject matter and the scope of the right. So, when we look at what response the 

legislation might have to address these challenges, of course strong IP protection is to be 

provided for any type of innovation to enable the continuation of such innovation. It is 
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important to make sure that the new breeding technologies and resulting products can benefit 

from strong protection and in case that protection or in case those innovations, the 

technologies and the resulting products qualify as patentable subject matter and also fulfill 

the patentability criteria, that they can enjoy strong protection.  

 

 

 

On the other hand, innovation means all types of innovation (at least for her personally). 

So, it’s not only innovation by new plant breeding techniques but legal framework must make 

sure that also innovation by more classical methods can continue. She opined that because we 

need to make sure that the legislative framework (in terms of patents if it provides patent 

protection for such new breeding technologies and resulting products at the same time) and 

the legislator should make sure that it does not block the possibility of accessing and using 

genetic resources for further breeding.  

 

There might be a need for some specific exceptions on the scope of the rights to make sure 

that the freedom to operate in plant breeding is not jeopardized. She gave two specific 

exemptions let us say. At least in the European framework, we have some sort of a breeder’s 

exemptions on the patent law, which allows even if biological material falls under patent-

protection such exemption allows for the use of patent protected, biological material for 

further breeding without the authorization of the right holder. It is a specific exception from 

patent law like what we have under the plant variety protection to make sure that the 
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framework is coherent and not contradicting each other. In Europe, we also have a specific 

exception under patent law for farmers that they can save and use farm safe seed, even if 

biological material is under patent protection.  

 

Another element that she thought legislation must do is to encourage FRAND licensing 

among industry players to enable access to material and access to technology, if not blocking 

the possibility of having a diverse sector in plant breeding. Lastly, she said that she would 

like to look at Access to Benefit Sharing (‘ABS’) laws. The discussion surrounding the topic 

is quite hot on ABS laws and new breeding techniques! We should look at the potential 

applicability of ABS laws to so-called digital sequence information which plays a role in new 

breeding technologies such as gene editing. Maybe there is also some impact on conservation 

and sustainable use. So how should the legislators respond? She advised that the legislators 

when looking at how to react to the implications of emerging technologies need to carefully 

balance objectives of not only the ABS conventions like objectives of conservation, 

sustainable use, and ABS but also real-world global policy objectives as written in SDGs.  

 

 

 

Also, there is a need to enable continued innovation. So, it is a careful balancing of all 

these objectives when one is going to decide if and how for instance ABS laws should apply 

to digital sequence information or not. Because the usage of digital sequence information and 

new technologies might have important benefits (maybe non-monetary benefits) for several 
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of the objectives of ABS conventions and it needs to be made sure that access to such 

information as well as genetic resources and the use of such information is not hindered to an 

extent that it would block innovation. 

 

Conclusions 

 

What kind of conclusions maybe we draw from this complex picture? There are several 

areas where its implications can be identified. An enabling legal environment is needed that 

will allow continuous and quick innovation in plant breeding. How can this be done? I think 

two important points to emphasize are: There is a need for a balanced approach that will take 

into account all the different policy goals in plant breeding, in the changing environment.  

 

 

 

Such a balanced approach shall make sure that all types of innovation can be enabled and 

can continue unimpeded. Very importantly a coherent approach is needed. We have to make 

sure that the left hand is not going to do something contradictory to what the right hand is 

doing. So if we want a potentially favorable regulatory framework which does not qualify 

gene editing as gene modification, it would be important then we should also make sure that 

the use of these technologies is not blocked by other parts of the legislation. This might be IP 

or ABS laws and that is what she meant by a coherent approach.  
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Ms. Csorgo’s wished the NLS community a good afternoon and commenced her presentation. 

She proceeded to briefly summarize the work of her organization ( Euroseeds) and what they 

do. She considered the sharing of this information to be germane for the audience to 

understand the perspective that she will be approaching the topic from. Euroseeds, she 

elaborated, is a European non-profit, regional seed association. Like in other places, the seed 

sector in Europe is highly regulated and they work on all seed-related issues that are 

regulated, which includes every aspect including seed marketing, regulation of GMOs and 

other types of IPR like access to genetic resources, as well as plant health seed treatment, etc.  

 

 

 

However, she underlined that they do not represent all crops, but mainly agricultural crops 

and only vegetables, but not fruits or trees, etc. She said cereals and maize are the main crops 

Euroseeds work with.  
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She also explained their memberships (i.e., whom they represent) which mainly is comprised 

of national seed associations but also includes companies as direct members of this 

association (albeit they are limited in numbers) and only 40 companies, she hastened to add, 

are ‘direct company members’. In total, she said, there are around 7000 companies over 

Europe that they represent through the national seed association. They also have another 

category called ‘euroseeds associate members’ who are not seed companies or associations 

but seed-related businesses. 
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She informed the audience that she is a lawyer by training and not a scientist and is 

responsible for IP protection and access to genetic resources within the organization. She then 

began by focusing on how the general legal framework for plant breeding and resulting 

products looks like. She highlighted some of the legislations touching upon the plant breeding 

process and intimated the audience that most legislation just touch upon the resulting 

products of plant breeding and the varieties resulting from plant breeding.  

 

IP protection has different disciplines and in plant breeding particularly and she pointed to 

plant variety protection and protection of other IP rights. Again, she underlined that ABS 

laws are an important area along with the two major international conventions - the 

Convention on Biological Divers (‘CBD’) and Nagoya Protocol and then also the 

International Treaty on Plant Genetic Resources for Food and Agriculture (‘ITPGRFA’) 

which is a particular ABS framework for plant and genetic resources. 

 

 

 

In the context of emerging issues, legislation on specific breeding or production methods 

are essentially GMO legislations and potentially other legislations that can take different 

production methods such as organic agriculture. Plant health also has an international 

framework with the International Plant Protection Convention (‘IPPC Convention’) which, 
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at least in the European region, is becoming more and more important. She believes that one 

important area of legislation in plant breeding is variety release which has two major 

components: variety registration and seed certification. Not in all cases do both apply, so in 

some cases you might have one or the other or you might have none of those. At least in 

Europe we have both. She also shared an overview of the different levels that such legislation 

can take. We can differentiate between international, regional, national, and potentially even 

local legislation that may be in place in those different areas of laws.  

 

 

 

She provided some examples of where she thought regional or local legislation might be 

relevant but according to her it is really for later to see how complex the whole picture is and 

whether there are implications on the legislation because of emerging issues that might 

require several levels of adaptations. So, it’s not only at the national level or maybe the 

regional level or the local level that one needs to adapt the legislation, but in some cases, the 

first step needs to be taken on the international level. So, this will contribute to the 

complexity of this issue. Again, the higher level the legislation is at, the more complicated it 

is to discuss and adapt because then you need to hold complex and lengthy discussions 

among countries which may sometimes lead to unfortunate political deals. 
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In case of disagreement, both or, several parties may have to give in on certain issues. So, 

it’s not always the ideal outcome that we might want.  If we need to adapt legislation on 

several levels, she opined, it will be rather lengthy and costly and procedure with a lot of 

administrative burden behind it and not a one-day affair. This should lead us to the 

conclusion that ideally these frameworks should be as flexible as possible at the international 

level and should be able to accommodate new emerging issues and not necessitate 

adaptations or amputations in an area such as plant breeding where actually new emerging 

technologies come quite quickly.  

 

Emerging Issues and Challenges in Plant Breeding 

 

We will look at three of those issues and their impact on plant breeding. First issue is very 

well-known: the growing population which requires more productivity in plant breeding. 

Because if we need to feed more people of course we need to have more productivity of 

crops. Next to that there is also the need to look after our environment and make sure that we 

protect our environment and have agricultural systems which are sustainable, and which 

respond to sustainability. The third is the context of climate change. More extreme weather 

conditions all over the world necessitate innovation more than ever to respond to all the 

challenges. Of course, the new technologies in plant breeding can facilitate this much-needed 

innovation.  
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But before really enabling the use of such technologies one must look at the possible 

impact and challenges that such new technologies bring to the current legal framework. In 

this assessment, there are certain specific aspects of plant breeding that need attention. For 

example, the impact of these new technologies on the new framework might be listed. There 

are three key areas, and we need to look at their implications: First is that plant breeding 

depends on the genetic variability of the crops within crops and these genetic variabilities for 

breeding are a must, thus needs to be safeguarded in all legal frameworks. Otherwise, plant 

breeding cannot continue, and this sector might face new challenges.  
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Second, also important to keep in mind that the plant breeding process requires several 

years of our R&D. Because of the length of this process, it is required that the legal 

framework be certain so that readers are not facing situations of legal uncertainty where they 

have to give up or go back on all the investment they made on innovation throughout the 

years. Also, because products of plant breeding are self-reproducing, and they are easy to 

copy. Thus, they require strong IP protection for the safety of the sector. So, in that context of 

course to respond to these emerging issues and challenges and to fulfil the corresponding 

policy objectives which are prescribed in the SDGs, innovation in plant breeding must be 

enabled by the overall legal framework. This has different aspects, and this enabling legal 

framework must be very carefully put in place and it needs to be very balanced. So how can 

we enable this innovation? 

 

Challenge and Impact on General Legal Framework 

 

For one regulator(s) of plant breeding techniques should make sure that framework should 

make sure use of new breeding techniques in plant breeding is allowed. This may relate to 

legislation which will determine whether these new breeding techniques will qualify as 

genetic modification or not. It can go either way of course. Nevertheless, it is important to 

know how burdensome the regulatory framework is for breeders to be able to use these 

technologies. If there is a high regulatory burden which makes it only possible for very few 

international companies to fulfill then maybe that is not the ideal legal framework to go for. 

In the aspect of IPR, they should provide strong protection for new breeding techniques and 

resulting product but at the same time should also safeguard the access to genetic resources in 

the aspect of intellectual property rights. They should provide strong protection for new 

breeding techniques and resulting product but at the same time should also safeguard access 

to genetic resources for further breeding.  
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They should also not be prohibitive concerning access to technology. Otherwise, small 

companies will be driven out of business if they cannot access new inputs and technologies. 

When we look at ABS laws, it should not hinder access to and use of genetic material. The 

slide shows the regulatory frameworks in different parts of the world and how such 

regulatory frameworks can be very divergent around the globe as was made by my colleague 

who made this in January 2021 (refer to slide: Policy developments around the world 

regarding the regulation of NBT’s). The slide below demonstrates you how different the 

regulations are for breeding techniques at this point (reading regulations to mean, whether 

these new breeding techniques are characterized as genetic modification or not).  

 



DPIIT CHAIR ON IPR, NATIONAL LAW SCHOOL OF INDIA UNIVERSITY, BENGALURU 

Sponsored by Ministry of Commerce and Industry, Government of India 

 

 

You can see that it is quite diverging. In some areas of the globe like in Europe, it is currently 

very restrictive because these new breeding techniques mainly gene editing are referred to, 

are qualified as genetic modification for the time being. In other parts of the world, it’s not, 

which is also not an easy framework to work with for breeders if you have.  

such diverging regulations.  

 

The main topic of my presentation is ABS laws and IPR and a few of these potential 

challenges and modifications that the new technologies might have for the current legal 

framework. I considered it especially important that we look at plant variety protection. At 

least there the implication is not huge but there is some implication on the scope of protection 

at least as far as breeders see it, like varieties resulting from gene editing and other new 

breeding techniques should be protectable by plants variety protection and they are 

protectable to the extent that they are varieties, and they fulfil their conditions of novelty, 

distinctness, uniformity, and stability. 

 

But it is also important to mention that varieties resulting from most of the new breeding 

techniques are likely to qualify as essentially derived varieties (‘EDVs’). This has 

implications on the scope of other already existing protected varieties. So, the system should 

make sure that on the one hand protection is offered to plant varieties coming from new 

breeding techniques but should also make sure that the scope of already existing protective 

varieties is not going to be disproportionately diminished but where these new varieties 
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qualify as essentially derived there also give credit to the breeder of the initial variety.   

 

 

 

Essential innovation is a complicated topic both technically and legally. What should the 

legislation do in this respect and what is the response the legislation might need to have? She 

did not think it necessitates any change in the international or national legislation but 

probably it is necessary to provide some reflections in regard to the scope of the EDV 

principal. What qualifies as an essentially derived variety and how the relationship between 

the breeders of essential varieties and initial varieties must be regulated? She believes that 

UPOV has already been working on this to clarify how these new breeding techniques impact 

the current legislative framework and how the interpretation might be adapted to make sure 

that the legal framework is adapted to new emerging technologies.  

 

When we look at the impact on patent rights she said, there is potentially an impact on the 

patentable subject matter and the scope of the right. So, when we look at what response the 

legislation might have to address these challenges, of course strong IP protection is to be 

provided for any type of innovation to enable the continuation of such innovation. It is 

important to make sure that the new breeding technologies and resulting products can benefit 

from strong protection and in case that protection or in case those innovations, the 

technologies and the resulting products qualify as patentable subject matter and also fulfill 

the patentability criteria, that they can enjoy strong protection.  
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On the other hand, innovation means all types of innovation (at least for her personally). 

So, it’s not only innovation by new plant breeding techniques but legal framework must make 

sure that also innovation by more classical methods can continue. She opined that because we 

need to make sure that the legislative framework (in terms of patents if it provides patent 

protection for such new breeding technologies and resulting products at the same time) and 

the legislator should make sure that it does not block the possibility of accessing and using 

genetic resources for further breeding.  

 

There might be a need for some specific exceptions on the scope of the rights to make sure 

that the freedom to operate in plant breeding is not jeopardized. She gave two specific 

exemptions let us say. At least in the European framework, we have some sort of a breeder’s 

exemptions on the patent law, which allows even if biological material falls under patent-

protection such exemption allows for the use of patent protected, biological material for 

further breeding without the authorization of the right holder. It is a specific exception from 

patent law like what we have under the plant variety protection to make sure that the 

framework is coherent and not contradicting each other. In Europe, we also have a specific 

exception under patent law for farmers that they can save and use farm safe seed, even if 

biological material is under patent protection.  
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Another element that she thought legislation must do is to encourage FRAND licensing 

among industry players to enable access to material and access to technology, if not blocking 

the possibility of having a diverse sector in plant breeding. Lastly, she said that she would 

like to look at Access to Benefit Sharing (‘ABS’) laws. The discussion surrounding the topic 

is quite hot on ABS laws and new breeding techniques! We should look at the potential 

applicability of ABS laws to so-called digital sequence information which plays a role in new 

breeding technologies such as gene editing. Maybe there is also some impact on conservation 

and sustainable use. So how should the legislators respond? She advised that the legislators 

when looking at how to react to the implications of emerging technologies need to carefully 

balance objectives of not only the ABS conventions like objectives of conservation, 

sustainable use, and ABS but also real-world global policy objectives as written in SDGs.  

 

 

 

Also, there is a need to enable continued innovation. So, it is a careful balancing of all 

these objectives when one is going to decide if and how for instance ABS laws should apply 

to digital sequence information or not. Because the usage of digital sequence information and 

new technologies might have important benefits (maybe non-monetary benefits) for several 

of the objectives of ABS conventions and it needs to be made sure that access to such 

information as well as genetic resources and the use of such information is not hindered to an 

extent that it would block innovation. 
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Conclusions 

 

What kind of conclusions maybe we draw from this complex picture? There are several 

areas where its implications can be identified. An enabling legal environment is needed that 

will allow continuous and quick innovation in plant breeding. How can this be done? I think 

two important points to emphasize are: There is a need for a balanced approach that will take 

into account all the different policy goals in plant breeding, in the changing environment.  

 

 

 

Such a balanced approach shall make sure that all types of innovation can be enabled and 

can continue unimpeded. Very importantly a coherent approach is needed. We have to make 

sure that the left hand is not going to do something contradictory to what the right hand is 

doing. So if we want a potentially favorable regulatory framework which does not qualify 

gene editing as gene modification, it would be important then we should also make sure that 

the use of these technologies is not blocked by other parts of the legislation. This might be IP 

or ABS laws and that is what she meant by a coherent approach.  

 

Ms. Chikkodi thanked Ms. Szonja Csorgo for highlighting the importance and challenges 

of plant breeding techniques.  
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Dr. Sharan Angadi9 

 

Dr. Angadi began by greeting all the participants. He stated that he was going to present 

about industry perspective on the impact of PVP on food and nutritional security. He began 

with an anecdote wherein a corn hybrid was sold and one of the technicians left the program 

and took two kilos, one of the male parents and another of the female parent. He stated that 

he was asked to complain about this at the police station, in 1995. When he went to the police 

station, he told the policeman that he wanted to file and FIR for loss of 2kgs of corn.  

 

The policeman called a constable and told him to go to the market and buy 5kgs of corn 

and give it to Dr. Angadi. Then Dr. Angadi asked him what he was doing, and he was told 

that je had lost 2 kilos and was getting 5 kilos. Then he explained to him that that was not the 

issue, it was the parent seed on which we had done R&D and invested money and using that 

he would make a hybrid and sell it profitably. It took him 3 hours to explain and at last he 

agreed to accept the complaint as incidentally he was an agriculture graduate. This was the 

situation then. That case is still going on from 1995. People are still unable to understand how 

to tackle it.  

 

He moved on by warning about how food and nutrition security will continue to be a 

major global challenge in the upcoming decades. Crop diversity is vital for F&N security. 

Uniformity has been a problem as crops collapse because of it. Countries and regions depend 

on each other as none has sufficient crop diversity of its own. Different crops grow and adapt 

in different areas. Plants are excluded from patentability in only 40% of 126 developing 

 
9 Ankur Seeds, India. 
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countries and emerging economies. The annual global trade of seed is estimated to be about 

14 billion USD. By 2026, India has the potential to capture about 10% of this.  

 

The vision for the 2030 Agenda on Sustainable Development is that we will live in a 

world where food is sufficient, safe, affordable, and nutritious; economic growth, social 

development, environmental protection and the eradication of poverty and hunger are 

sustained and inclusive. Also, the technologies we develop are resilient, climate-sensitive, 

and respect biodiversity.  

 

He then discussed the challenges faced by the seed industry based on the question of how 

to feed the world in 2050. The challenges, he stated, are climate change, limitation 

agrochemicals, new disease and pests, strong prices of agricultural products with increasing 

demand in seed quality and new breeding techniques. Other challenges are increase in 

investment in areas such as R&D, financing such as royalties in the public as well as private 

sector and providing efficient, effective, and affordable protection. With regards to status of 

patent in plants in the developing countries and emerging economies of the global south, in 

Argentina and Brazil cumulative protection of plant varieties by patents and PVP is banned 

by UPOV.  

 

Brazil’s PVP law, ‘the protection of the IPR in plant varieties is achieved through the 

grant of a plant PVP certificate. Many GS countries exclude the patentability of plant 

varieties, rather than plants, in line with the European approach. This leaves open the 

possibility of patenting plants and their parts and components. WTO members have policy 

space to decide how the patentability standards are interpreted and applied in the country.  

 

Analysis of the patent and case law in the selected countries indicates that patent 

applications relating to plants have often been rejected due to noncompliance with the 

requirements for an inventive step and sufficient disclosure. In countries where a broad 

coverage of patent is allowed, patent laws may be used to prevent farmers from saving and 

reusing seeds that incorporate patented materials, thereby curtailing an essential right of 

farmers and putting food security at risk. In Bayer Crop Science, the Brazilian Supreme Court 

considered the patentability of a plant DNA sequence, a chimeric gene, and a vector for the 

transformation of plants. 
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He further mentioned that APSA, in its 2019 Congress laid down PVP as a foundation for 

Asian seed sector developments. This conference features presentations on PVP matters in 

the region from leading seed industry representatives, followed by panel discussions with 

public sector representatives from across the region. Lead paper PVP in Asia Pacific-past, 

present and future- gives an overview of plant variety registration and protection trends and 

practices in the region. IP legislation for plant varieties in the Asia and Pacific region, and 

specifically its effectiveness in securing the rights of plant breeders were discussed. APSA’s 

position on IPR for seed industry is that seed sector laws and regulations in the Asia-Pacific 

region of widely diverse.  

 

There has been a clear shift in the seed production from public to private sector. 

Regulatory systems originally designed to deal with a few varieties coming from national 

agricultural research systems (NARS) need to be upgraded. Variety testing system designed 

long ago for stable food crops need to be revamped. Regulatory frameworks must be 

considerate to important differences between crops being grown. Instead of stringent over 

regulation of seed industry, the framing of laws and regulations should be to encourage 

compliance and that would work better. A forum for regular consultations between all 

stakeholders in public and private sectors is suggested. It is important for national seed 

associations to represent private seed sectors in policy designing. 

 

APSA’s stand on PVP is that it recognizes the UPOV convention, and the Act of 1991 is 

the best PVP system and encourages countries in the region to ratify and implement it to 

support the urgent need for innovative breeding researchers. It also believes that legislation 

on PBR's, the convention on by a biological diversity, the Nagoya protocol and the 

International Treaty for Plant Genetic Resources for Food and Agriculture should be coherent 

and mutually reinforcing. It recognizes the novelty and DUS system of UPOV and that each 

variety should be designated by suitable denomination for protection across the APSA region.  

 

It also believes that pest and disease resistance characteristics should be part of DUS 

testing and should be clearly defined as appropriate. Countries in the region should have test 

for disease identification and resistance nomenclature and they should be standardized across 

the region. It also advocates for the use of DNA markers for variety identification for the 

purpose of enforcement of IPR laws outside besides use in establishing genetic similarities 

between initial and essentially draw the right varieties. It also recognizes the concept of EDV 
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as prescribed in the 1991 Act of the UPOV convention. It supports the duration of breeders’ 

rights under the 1991 act of the UPOV convention under which the protection is granted for a 

period of at least 20 years from the date of granting. 

 

He moved on to Plant Variety Protection (‘PVP’) that seeks to bring about fair and 

equitable sharing of benefits. It is an essential tool to ensure the continued contribution of 

seeds sectors to the food and nutritional sectors. It fosters healthy competition and helps the 

sector cater to the continuously evolving needs of the population by the dietary preferences of 

consumers including agronomic traits, resistance to pest and diseases, nutrition enhancement 

etc. It secures the rights of the breeders and organizations that invest, so that the seed sector 

keeps innovating to bring about novel and sustainable solutions. Asia has the potential to lead 

the seed sector innovations globally, with an effective PVP framework. 

 

A predictable, scientific policy and regulatory environment IP protection supported by 

strong on ground enforcement capabilities is essential for the growth of Asia’s seed sector. 

Nations need to establish a strong IP protection framework based on global best practices to 

boost their reputation and allow access to exotic varieties that will enhance the global 

competitiveness. Regional alignment took curtail IP infringements by sharing of resources, 

critical information, and knowledge on application of advanced scientific techniques like 

molecular fingerprinting and DUS testing. For example, with regards to China, we used to 

take up some seed protections in China and their laws are completely different.  

 

If any material is taken to China and it is lost, the person losing has no claim to the 

material. He highlighted that such things could be prevented if there is a regional alliance. 

Capacity building is critical to prevent exploitation of regulatory frameworks by 

unscrupulous elements. Better collaboration among the stakeholders to bust the myths 

growing by groups with vested interest and questionable credentials should be brought about. 

Without IP protection there would be no incentive to innovate.  

 

To proactively prevent anti- industry forces from distorting the facts, the industry must 

enhance its outreach and stakeholder engagement to ensure consumers and policymakers 

appreciate the positive impacts of IP protection. The world is currently facing enormous 

challenges of falling crop productivity, water scarcity, land degradation and climate change. 
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Without appropriate IP protection, innovations to address these challenges cannot emerge. 

Innovations in seeds sector must be nurtured and protected through PVP. 

 

The challenge faced by PVP in Asia-Pacific is that there is no assurance of protection due 

to weak enforcement of PVP law in Asia. Courts are unequipped with judicial expertise to 

evaluate cases of IP infringement. Legal rules do not deter copycats; only physical protection 

of product can prevent infringement. Not all crops are eligible for PVP application. Due to 

the absence of DUS test guidelines the benefit of PVP is delayed or not realized. PVP 

registration is limited to the species notified by the government PVP law in Thailand 

combines aspects of UPOV and bio diversity which complicates acquisition and utilization of 

genetic resources for plant breeding and variety development.  

 

There are no clear-cut implementing rules on access and benefits sharing skills. PVP in 

Thailand gives only 12 years of protection to vegetable crops and this is too short to recover 

from research and development investment. Variety development takes about 10 to 15 years. 

In India, the submission of seeds of parental lines for F1 PVP application along with the 

corresponding F1 seed samples poses threats to seed security of hybrid parental lines. The 

country’s judiciary must have expertise in PVP, not only in the registration capacity but also 

the capability of investigation and enforcement. 

 

The major objectives of the PPV&FRA are to provide an effective system for the 

protection of plant varieties and the rights of farmers and plan readers. Also, to recognize and 

protect the rights of farmers in respect of their contributions and conserving, improving, and 

providing plant genetic resources for development of new plant varieties. Also, to contribute 

to accelerate the agricultural development, protect PBR’s; stimulate research and 

development investment in public or private sectors and to facilitate growth of seed industry 

to ensure the availability of high-quality seeds and planting material. PPVFRA act protects 

the interest of both plant breeders and farmers and encourages development of new plant 

varieties of economic importance. The seed industry stakeholders are farmers, private seed 

companies, public research institute, NGOs, Seed Association, and government 

organizations. 

 

With regards to stakeholder’s perception on PVP, he stated that majority of stakeholders 

have a positive perception. The ICAR guidelines for IP generation, commercialization, and 
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transfer of agricultural technologies. Opinions about IPRs and the impact on seed industry are 

diverse and contradictory. Some of the positive opinions are that IPRs provide incentives for 

investment in technology development for private research and development. It contributes to 

growth of seed industry and provides more seed choices for farmers. In the absence of 

protection, HYV is an innovative hybrid from advanced countries, and it would not be 

accessible to developing countries due to fear of piracy by Competition. The negative 

opinions are lack of availability of local capacity and absorptive capability of this is to utilize 

exotic innovations. Competition may increase the incremental profit from innovating, or it 

may also reduce innovation incentives for laggards. IPRs may increase the price of protected 

varieties and may limit accessibility for small and marginal farmers. 

 

These are some of his concerns with regards to PVP. The objective of establishing an 

effective system for the protection of plant varieties, the rights of farmers and plant breeders 

and to encourage the development of new varieties of plants is silent about industry. General 

functions of the authority and there is nothing explicit about protecting the seat industry. 

Three-way crosses and double-cross hybrids are not eligible for registration retrograde step. 

If the seat of a variety registered under the act fails to provide such performance claim by the 

breeder or company on such given conditions, the farmer may claim compensation, and this 

is very vague and misleading. With that, he concluded his presentation. 
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Dr. Puji Lestari10 

Ms Chikkodi invited Dr Puji Lestari to commence her presentation on ‘Scientific and 

Policy Implications of Genomic Sequencing of Plant Genetic Resources (PGRs) for IPR 

and ABS Management in Plant Breeding’. 

 

 

Genomics and PGRs 

 

 

Dr Puji first briefly introduced genomic and Plant Genetic Resources (‘PGRs’) including 

landraces, modern cultivators, breeding lines and relative species are all important as input 

into the selection process through plant breeding to develop new and improved plant varieties 

as food to be eaten. Genomic sequencing uses DNA and is accompanied by RNA for gene 

 
10 Indonesian Agency for Agricultural Research and Development, Bogor, Indonesia.. 
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expression that could specify a particular protein from the generated data from the genome 

sequence for further analysis.  

 

 

 

Increasing bioinformatics and computational capacities for analysis and use of big data set 

in modern plant science and breeding may affect less use of PGR material and has been 

described as affecting the ‘dematerialization’ of use of PGR. So, the term and concept of 

‘dematerialization’ was coined by Dr. Shakeel Bhatti, Secretary of ITPGRFA in his 2013 

Report to the governing body of ITPGRFA. But then it was later elaborated on by many 

others and some of those have suggested that the next trend for the information of PGR to be 

extracted, processed, and exchanged will probably be detached from the physical material 

(Traore, 2018).  
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In principle, whole plant genome sequencing can provide the raw nucleotide sequence of 

the plant which commonly focus on original sequencing which is called ‘De novo assembly’.  

So, we can do re-sequencing if the reference genome of the plant is available. It can be a 

template for sequence analysis so we can compare sequence and genetic material with the 

reference genome. Specific genome region sequencing, or targeted genome is usually 

performed only on specific regions in the genome, the other objective is a genetic variation or 

to find a specific range of characters in a particular genome. 
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Why need genome sequencing? It is a technology with which scientists can read genetic 

information based on the order of bases ATGC. There are three types of genomics: 

Functional, Structural and Comparative. Some applications of genomics for crop 

improvement can be used for Genome size, Gene number, Gene sequencing, Gene cloning, 

identification of DNA marker, etc. With this, we help conserve the environment and provide 

food security.  

 

 

 

Related Regulatory Frameworks 
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Next, she tried to provide a commentary on the related regulatory framework. At present 

IP, ABS and bioethics are very along with the relevant laws and policies governing PGR 

data. We already know many IP-GR related instruments to IPR-based innovation Ecosystem 

for innovation ecosystems for GRS and Data like relevant conventions such as CBD, and 

Indonesia also has several national instruments (refer to slide IP-GR related Instruments to 

IPR-based Innovation Ecosystem for GRS and Data).  

 

 

 

For RNA, DNA and protein sequences in patent protection the patentability of 

compositions of the matter is only for the protection of physical/biological compositions, and 

not for abstract biological sequence information. In copyright protection, the scientist who 

discovered a biological molecule may not be entitled to copyright protection and is not 

considered the original author. They would also not get title to copyright protection. So the 

question is: Is the sequence data or information an expression or an idea? It is not a creative 

expression of an Idea. In terms of trade secrets, trade secret protection available for protein 

sequences for the protection of biological/genomic data, but trade secret may also be 

impractical because it is relatively easy to determine the biological genome sequence.  
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Biological/Genomic databases are useful for concrete tangible results. For patents, patent 

protection only extends to the protection of the process of creating the database and not the 

database itself. Database as a compilation may qualify for copyright protection but it extends 

only to the original selection or arrangement. Thus, copyright for databases is limited.  In the 

case of trade secrets, the database is independent of economic value because it is kept secret 

and reasonable measures are taken to maintain secrecy. 
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Concerning genomic databases, raw data should not be subject to any copyright and 

coordination of genomic data in databases is subject to copyright. Rights subsisting in a 

database, if there have been ‘substantial investment in obtaining, verifying or presenting the 

contents of the database’. The genomic database consists of two fundamental elements: (a) 

data set or multiple data sets (b) information retrieval program or system serving as an entry 

point. 

 

 

 

Trade Secret protection of any PGR data or sequence has two elements as per TRIPS 

Agreement: (a) undisclosed information of commercial value and (b) The information is not 

generally/reasonably ascertainable by others. Based on these elements’ protection is granted 

in jurisdictions. Thus, the conditions being that: (i) the information/data is not generally 

known to the public (ii) The information data comprises economic benefits to the owner and 

(iii) the owner makes all necessary efforts to keep it secret. 
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IPR-ABS Management in Plant Breeding 

 

 

 

She then proceeded to provide brief information on the IP-ABS framework on GR data by 

providing some of the well-known international policy in the IP and ABS of genome 

information: the relevant CBD, FAO, CGRFA, ITPGRFA, IPO, WHO PIP Framework, 

CLOS and OECD processes. There are also the WIPO Standards ST. 25 and ST. 26 for 

nucleotide sequence listings in patent applications. Genome sequence and other DSI resulting 
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from the omics discipline linked with genome editing to other technologies utilized in 

synthetic biology to decide how benefits sharing should be. 

 

 

 

In Genome sequence with respect to any new plant variety or improved variety, ABS is 

more than IP. Focusing on DNA sequencing used for synthetic technology can provide fast 

results. Any technology produced from genome sequencing ABS ensures that benefits from 

physical access to the GR from their use will be shared equally with the supplier. The Nagoya 

Protocol on ABS provides greater legal certainty and transparency to suppliers and users of 

PGR. It also establishes more predictable conditions for access to GR and helps to ensure the 

sharing of benefits when GR leaves the CP that supplies the GR itself. 
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A Case Study at IAARD Indonesia 
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IP Strategy and process to generate data: There are some IPR objectives on IAARD 

genomic database/PGPI given below. 

 

 

 

She then proceeded to explain the standard whole genomic sequencing process, the de 

novo sequencing process, the genome-wide genotyping process with customized SNP chip, 

genome-wide genotyping process with commercial SNP chip and fifthly, multiple WGS and 

SNP chip development. 
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She also elaborated on the IAARD genomic data/PGPI on different kinds of plants.  
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Conclusions 
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She concluded by referring to Prof. Ramakrishna’s opening remarks she suggested that 

CIPRA can research on legal aspects and impacts of dematerialization of PGR in the new 

technologies. This practical framework to manage the dematerialization process effectively 

shall increase food security through accelerated creation of new and higher-performing plant 

varieties. 

 

Dr. Elsy11 

 

Dr. Elsy spoke on the topic ‘Farmers’ Varieties Registration and Its Impact on Plant 

Innovations’. The objectives of the PPVFRAR are to establish an effective system for 

protection of plant varieties, the rights of farmers and plant breeders and to encourage the 

development of new plant varieties. It is also to accelerate agricultural development of the 

country and to stimulate investment in research and development for the development of 

plant varieties. 

 

Under the PPVFRE a farmer shall be deemed to be entitled to say, use, sow, resow, 

exchange, share, or sell his farm produce including seed of a variety protected under this act 

in the same manner as he was entitled before the coming into force of this act. This is with 

regards to a farmer as a cultivator. On the aspect of a farmer as a breeder under the PPFRE a 

farmer who had bred or developed a new variety shall be entitled for registration and other 

protection in like manner as a breeder of a variety under this act. Under the Act, farmer as a 

conserver is a farmer who is engaged in the conservation of genetic resources of land races 

and while relative of economic plants and improvement through selection and preservation 

shall be entitled in the prescribe manner for recognition and reward from the gene fund. 

 

Varieties that can be registered are the registrable varieties, that are new, extant and the 

farmer’s variety. The new variety is based on novelty, distinctiveness, uniformity, and 

stability. New varieties registered by farmers are pepper by Mr. TT Thomas. KAU Pullan 

was registered to Mr. Jose that is a new nutmeg variety. He studied the qualities of this 

nutmeg and shared with the Kerala Agricultural University which was later verified and is 

currently under registration. Another nutmeg is the KAU Mundathanam and registration was 

given to Mr. Michael Joseph.  

 
11 Kerala Agricultural University.. 
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Then there is also the Kochukudy, which is once again a type of nutmeg. An extant variety 

is a variety available in India under S.5 of the Seeds Act 1966, farmers’ variety, a variety of 

which there is common knowledge or any other variety which is in the public domain. A 

farmers’ variety is one which has been traditionally cultivated and evolved by the farmer in 

their fields or is a wild relative or land race of a variety about which the farmers possess the 

common knowledge.    

 

There are also plant genome savior awards that seek to protect the rights of the farmers. 

Kerala has the maximum number of awards. The Plant Genome Savior Farmer Community 

Award of 10 lakhs went to Akampadam Chimpachala Padasekara Samithy, Kerala along 

with some other associations. The Plant Genome Savior Farmer Reward when to certain 

people. Mr. Shaji is a conserver of tuber crops. Pepper varieties are conserved by Mr. Benny 

Mathew. Others have equally valuable contributions. With that, she ended her presentation. 

 

Questions and Answers Session 

 

Question - It has been mentioned that the DUS system for staple crops needs to be 

revamped. Can there be an elaboration as to why revamping in the system is required? 

 

Dr. Angadi: What was meant was that we need to have more clarity and it is also 

suggested if there is claim of resistance to any disease that must also become a part of the 

DUS System. So that is what was meant. 
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Dr. Prabhu: Revamping is always a requirement that we keep doing. It is a requirement 

based on the number of applications that come and the characters that are represented. New 

variants are coming up which seem to be getting covered in existing range. So, we will do it. 

We have already done it for 14 crops now. Depending on the requirements of the breeders, 

please write which vegetables and we will do it.   

 

Question - Have the countries which have taken a decision on NBTs come up with a 

solution for managing legal implication challenges that you have highlighted in your 

presentation? 

 

Ms. Szonja Csorgo: As far as Europe is concerned, at least on the IP protection side, the 

position is quite clear. The challenges that were highlighted by me have been addressed, both 

from the PVP aspect by UPOV and on patenting we have a regional convention in Europe 

and these aspects have been clarified via case laws since the past 12 years. From the ABS 

point of view, it is still not clear though.  

 

Closing Remarks:  

Dr. Rajashekaran  delivered the closing remarks and summarized the presentations of the 

speakers of the second session. He commended the speakers for an exciting session and 

thanked the four presenters for their excellent presentations and the participants for actively 

participating in the discussion. He ended by thanking the NLSIU team for making the 

roundtable successful. 
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DAY 2 

Theme: THE PRACTICE OF PLANT VARIETY & TRADE SECRET PROTECTION IN PLANT 

BREEDING & PLANT INNOVATION 

 

Mr. A. R. Sadananda12 

 

Mr. Sadananda began his presentation on ‘Plant Variety Protection in a Breeder’s 

Perspective’ by discussing the first topic on his agenda (i.e., recording data for filing the 

application under PPVFR for registration). The novelty law mandates that the variety should 

not be in use or in practice for more than one year from the date of submission of application. 

Mr. Sadananda stated that data of two seasons are required for preparing the technical dossier 

correctly. The PPVFR has also mandated two seasons/years of DUS testing. And it takes 

almost another six months to one year for issuance of the certificate. Due to this entire 

mechanism, the breeder has to initiate-in house DUS testing parallelly with on-farm 

demonstration stage (n-1 stage of product development). Mr. Sadananda stated that if a 

breeder wants to register a hybrid breed, they have to start with at least two varieties.  

 

Technical information and data for PVP application is very elaborate. Mr. Sadananda 

emphasised that a commercial breeder has to take into consideration all the trials which has 

implication not only from the regulatory side but also from the commercial side. A breeder 

 
12 Agrreva Techologies LLP, Bengaluru, India.. 



DPIIT CHAIR ON IPR, NATIONAL LAW SCHOOL OF INDIA UNIVERSITY, BENGALURU 

Sponsored by Ministry of Commerce and Industry, Government of India 

has to start looking for a suitable denomination for the variety at least two and a half to three 

years prior of the filing of application. It is a very time-consuming process which requires 

scanning of PVP registry of India and other countries. Additionally, one has to prepare a full 

report of the breeding history of the variety which consists of genealogy of the variety, 

method and time consumed for creating the variety. Mr. Sadananda stated that sourcing of 

reference variety is also imperative for registration. Consequently, there will be at least 

seven-eight entries for an in-house testing.  

 

Mr. Sadananda explained the aforementioned process by using the example of tomato. 

There are forty-six characters in tomato which are listed in test guidelines which have to be 

observed at seven stages. Next, Mr. Sadananda expounded about the implications of PBR 

from a breeder’s angle.  

 

Expenditure and Timeline: A lot of expenditure is involved in collecting data; two years 

in-house trial and various statutory payments are also required. Product life cycle is around 

four to five years. Mr. Sadananda stated that due to such a long-time span, a breeder might 

not be interested in pursuing in the product as the product would already be in a declining 

stage.    

 

Mr. Sadananda discussed about the limitations on various type of varieties which becomes 

a source of dilemma for the breeders. The commercial breeders are engaged in developing 

hybrid varieties. Thus, a breeder seeks protection primarily for both male and female parents 

for seed protection. Mr. Sadananda stated that a new regulation of 2019 permits only direct 

single-cross hybrids registration along with the parents. However, there are certain 

apprehensions in the industry with respect to legal guarantee for the security of the parents if 

something unfortunate happens.  

 

Mr. Sadananda stated that the entire purpose of going to PBR is for the protection of 

parental line. Since this security is uncertain, the breeders have altered the seed distribution 

mechanism. Now, breeders focus more on protecting the male lines by distributing preserved 

pollens rather than supplying seeds of the male plant.  

 

Mr. Sadananda discussed about the latest technology for preserving sensitive crops for 

more than six months. It helps in removing the apprehension about theft of the male parent. 
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He raised the moot question as whether adoption of latest technology is better than PBR to 

protect parental lines. He stated that it has to be decided through cost-benefit analysis.  

 

Mr. Sadananda discussed about various novel technologies employed by the breeders to 

develop new varieties to meet the market demands. He mentioned about three ways which 

help in achieving productivity and sustainability – hybrids, F2 hybrids and vegetable grafts. 

There is a need to support and promote technological development. Accordingly, regulations 

need to be harmonised along with technological development. The prime focus of this 

endeavour should be to promote IP/PVP with reasonable regulation. Mr. Sadananda stated 

that the breeders’ methodology has to be supported. 

 

Mr. Sadananda discussed about breeder’s exemption. He stated that there should be 

provisional protection, like in Australia and Canada, till the product is registered. On the 

other hand, in India, Registrar has the power to issue provisional protection [s 24(5)] but it is 

not mandatory.  In July 2017, Delhi High Court struck down this provision. However, the 

FAQ published by PVP states that the Section is still applicable. PBR may also be looked 

from EDV angle. Mr. Sadananda stated that the national authorities in Canada only provide 

guidance on EDV but do not make determination. On the contrary, in India, authorities make 

determination. There is a need for developing methodology to determine EDV.  

 

Mr. Sadananda stated that the breeders are interested in pleiotropic character and not 

necessarily in single trait. Genes interact through enzymes via different metabolic and 

differentiation pathways e.g., dwarfing gene develops into not only a dwarf plant type but it 

impacts the nutrient response, sturdy stem etc. Mr. Sadananda stated that with the advent of 

AI and Big data, the breeders are interested in tracking beneficial impact by using the latest 

technology to disprove EDV claim. There is a need to develop test methodology (including 

MM). 

 

He further discussed about why EDV was used by the Indian industry. In the initial days, 

rules were framed in such a manner that if BT is interiorised to an already notified variety 

then such hybrids need to go for only one year testing while all other hybrids have to undergo 

for testing of minimum two years. It was acceptable as it was advantageous to some varieties. 

Mr. Sadananda stated that later, it was modified, and all the varieties were treated equally. 
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Under, PPV&FR, EDV is tested for one year at two different locations and that too, for the 

traits which are not affected by traits of derivation.  

 

Mr. Sadananda stated that PVR&FR rules permits special test only when DUS testing 

failed to establish the requirement of distinctiveness. However, PPV&FR does not permit 

verification. On, July 29, 2019, the Delhi High Court validated DNA testing to determine the 

disputes pertaining to rights on a plant variety. Mr. Sadananda suggested that during first year 

of testing, if a plant variety is found similar to the already existing registered variety or 

under-consideration variety then it should be immediately flagged off. It would help in 

reducing the workload of the registering authorities. Additionally, there should be a quick 

resolution mechanism for any violations committed by the authorities. Authorities should be 

more in favour of protecting varieties rather than registering more and more new varieties. As 

an active practicing leader in the field, he put forth certain suggestions regarding various 

issues. The first issue he highlighted was that of DUS testing. In the present day, plant 

varieties provide an essential component of genetic progress. The unique ability to offer 

effective resistance to considerable range of biotic and abiotic stresses and value addition 

traits by talking about things such as oil quality, etc. However, these are not included as a 

distinctive character in DUS testing maybe because additional tests have to be carried out to 

examine the various particularities of these characteristics.  

 

Hence, light must be shed on the incorporation of these tests. Mechanism to verity the first 

season testing; it would be beneficial in terms of saving time of the authorities and the 

breeders if the breeders are provided with the service to identity whether the product, they are 

willing to enter into, has a registered PVP or not. The breeders who have applied for PVP are 

in possession of a large amount of data because it was a re-equipment in their applications. 

Hence, the authorities should capitalise on this information and use it to reduce the process of 

verification for at least a season and fast-track the approval process.  

 

He also suggested increasing the number of locations in order to reduce the years for 

testing period to one season or one year. Hence, it becomes important to provide for pre-

screening services and a biometric authority can be established under the PVP to analyse and 

provide the data to the concerned breeders.  
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He further suggested finding ways to promote technological improvements and allow 

breeders to provide products which meet the local requirements. Automatic provisional 

protection system which is under litigation should be looked into and resolved. Regarding 

EDVs, there must be different methodologies and thresholds to be established as they are 

absent presently. He further emphasised the need to encourage support for the compliance 

and minimise discretionary powers of various Acts on the price fixation and performance 

guarantee as this is leading to confusion among the breeders. He stated that the primary focus 

must be laid on the promotion of IP and PVP with reasonable regulations keeping variety 

development, productivity enhancement, accessibility, and affordability in mind.  

 

As a suggestion to the researchers who are involved in PVR evaluation, he said that worth 

of the PVR can be measured not by registration numbers in the registry but by the maintained 

number and the renewed number because there is a renewal period of 6 years because it is the 

indication of the product being in demand because repeat sale in the same reason determines 

whether the hybrid seed has been accepted by the farmers or not. He recommended that this 

would help in assessing the actual development of PVRs in the area of food and nutrition 

security.  

 

Ms. Malathi Lakshmikumaran13 

 

Dr. Malathi began her presentation on ‘Enforcement of PVP Rights’ by discussing about 

various varieties of plants which can be registered under the Protection of Plant Varieties and 

Farmers’ Right Act 2001 (‘PPVFR’). Since India enacted this legislation a little late than 

other countries, extant varieties were also given protection. Extant varieties are the varieties 

which are notified under Seeds Act 1966. Additionally, farmer’s variety, common knowledge 

variety or any other variety which is in public domain comes within the ambit of extant 

variety. Ms. Malathi expounded various phases of plant protection. Then she elaborated upon 

the difference between plant protection versus gene protections. PPVFR gives protection to 

method of plant variation. Preamble of PPVRA specifies about the plant varieties which can 

get protection and the same can be registered. However, genes are not protected under 

PPVFR. Ms. Malathi referred to s 2(za) of PPVFR for defining the term ‘variety’.  

 
13 Lakshmikumaran & Sridharan, New Delhi, India. 
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Ms. Malathi further discussed Essentially Derived Variety (‘EDV’) which is derived from 

an initial variety. Additionally, the initial variety has to be protected (registered) for getting 

an EDV. EDV must retain most of the characteristics of initial variety while maintaining 

distinctiveness from the initial variety. The differences between initial variety and EDV must 

be through derivation. A variety which is produced by incorporating  one or more genes 

becomes a new variety in itself and gets protection for that plant variety. A plant created 

through gene editing will get protection under PPVFR but not the gene editing method or 

gene.  

 

A variety means plant grouping and Ms. Malathi also gave instances of what does not 

count as plant variety (such as trait, single plant, chemical or plant breeding methodology). It 

is imperative that morphological characteristics are looked before registering a variety. One 

can get protection for a plant variety even if one characteristic is different from all other plant 

varieties of that species.  

 

Ms. Malathi further talked about s 15(3) of PPVFR which deals with new variety. Delhi 

High Court has pronounced that if a parental variety is used to make a previous hybrid variety 

which is extant then the present hybrid will also be considered extant variety and not a novel 

variety. In foreign countries such as USA, if a parental variety is extant then the hybrid 

variety will also be considered as extant. Identical characteristics must be shown to claim that 

a particular variety has infringed a protected variety. Identical characteristics can be proved 
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through DNA markers. If a hybrid is protected, then repeated crossing or repeated usage of 

parental line is prohibited. It is pertinent to note that a registered variety can be used to make 

a new variety, but repeated use of registered variety is not allowed.  

 

Ms. Malathi moved on discussing about pending applications of registration and the 

interim protection. s 24(5) grants interim protection against a pending application to protect 

the interest of the breeder against any abusive act committed by third party. Ms. Malathi 

talked about the various steps which should be undertaken before initiation of a civil suit. Ms. 

Malathi stated various documentary evidence – such as details of DUS testing reports, copy 

of comparative DNA analysis etc., – that should be collected. She stated that morphological 

and DNA data are essential to prove that a variety belongs to one breeder. Any other 

information such as any employee who left the office lately who was working on that variety 

would also be helpful to prove the case of infringement.  

 

Ms. Malathi stated that GEAC approval is needed for commercialisation of genetically 

modified plants only then PPVFR will accept such applications for registration. She stated 

that this requirement is problematic as by the time a breeder gets commercialisation approval, 

competitors would have incorporated the genes in their varieties. Under s 21(2), any person 

can oppose an application for registration within three months of advertisement. The 

opposition to an application can be on the following grounds: 

 

- That the person opposing the application is entitled to the breeder’s right as 

against the applicant;  

- That the variety is not registerable under PPVRA; 

- That the variety has an adverse impact on the environment; and, 

- That the grant of certificate of registration may not be in public interest;  

 

S 32 permits for a special order through which time for challenging an application can be 

extended. Revocation can be filed only by an interested party.  
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Ms. Sunita K. Sreedharan14 

 

Ms. Sunita began her presentation on ‘PVP Regime in Relation to Biodiversity, & 

Other Related Laws’ by discussing the legal environment around plant varieties. She went 

on to discuss ss 2(p), 10 and 146 of the Patent Act and stated that there is a nexus between 

patent and Biodiversity Act. However, this nexus is not via any section of the Patent Act but 

through rules in the Forms where a declaration is given by the applicant. The declaration 

specifies that the applicant has been granted permission from the competent authorities. 

There have been cases when the authorities under Biodiversity Act have written to the Patent 

authorities to deny the patent as the applicant has not taken permission from the Biodiversity 

Act authorities. Approval for such IP is granted within ninety days but in some cases, she 

said, it might take months or years as well.  

 

Biodiversity comes as an entry under the concurrent list in the Constitution. There is a 

central legislation i.e., Biological Diversity Act 2002 and at the state level, there are 

Biological Diversity Rules 2004. Ms. Sunita stated that Biodiversity Act 2002 governs access 

of biodiversity to Indian (s 7) and non-Indian entities (s 3). S 3 is highly controversial as it is 

not in congruence with company law, fiscal laws and citizenship laws. Ms. Sunita stated that 

harmonisation amongst these laws is imperative for businesses to flourish as vagueness is the 

 
14 SKS Law Associates, New Delhi, India. 
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biggest impediment in a company’s pathway to success.  It takes some five to seven odd 

years to launch a product in the market and to get all the approvals. If at that stage, a 

company is told that it is a non-Indian entity then it severely impacts the company. The 

Biodiversity Act establishes a three-tier administrative system: National Biodiversity 

Authority (s 8), State Biodiversity Board (s 23) and Biodiversity Management Committees (s 

41).  

 

Ms. Sunita mentioned that the Biodiversity Act has differential treatment for Indian and 

Non-Indian entities. However, for the purposes of IP, the Biodiversity Act is in harmony with 

TRIPS agreement which mandates national treatment for all the entities. The same is 

reflected under s 6 of the Biodiversity Act which mandates approval from biodiversity 

authority for all the persons.  

 

Ms. Sunita stated various bio resources which are exempted under Biodiversity Act:  

 

- value-added product; 

- cultivated species; 

- conventional breeding;  

- Section 40 notification which includes notified medical plants, ITPGRFA 

crops and normally trade as commodities; and, 

- Bio-waste (not mentioned under any Act but via implication of conservation 

and sustainable use).  

 

She further discussed business perspective such as research, commercialization, foreign 

funding, equitable benefit sharing etc. She talked about s 24 of the Biodiversity Act while 

discussing about the requirements with which Indian entities have to comply. She mentioned 

that Indian entities do not have to give a prior intimation about the research to State 

Biodiversity Board. Then, the State Biodiversity Board consults with Biodiversity committee 

which in turn checks whether there is any environmental detrimental usage or not in the 

research. If the Board finds something detrimental to environment, then an order is issued for 

prohibition.  

 

She further elaborated the role of the National Biodiversity Authority under s 18 of the 

Biodiversity Act. The National Biodiversity Authority acts as a nodal agency for non-Indian 
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entities transactions and for IPR related matters. A non-Indian entity has to get a prior 

approval from National Biodiversity Authority before it starts any research using Indian bio 

resources. For transferring research results from Indian entity to non-Indian entity prior 

approval from National Biodiversity Authority is mandatory. Any collaborative research 

between an Indian entity and non-Indian entity which does not have Government approval 

will be required to get approval from National Biodiversity Authority. If there is any merger 

then the company needs to get another approval as there is no automatic transfer of approvals.  

 

She then talked about the deployment of three-tiers and their power for effective 

implementation of the Act. A trader wants to keep his trade secret. Since, it is a trade secret; 

the trader would not divulge the sources about the buyer resources. And if BMC and the 

collection fee had been set up, people have to pay the collection fee right at the original 

source. That receipt would have moved up the chain. Ms. Sunita stated that the question 

pertaining to who is paying for this, or where is fairness equitable benefit sharing going 

would not have arisen. Currently, the way in which Act is deployed or implemented, the 

traders don't come under the purview of the act at all. The only place where they come under 

the purview of the Act is under s 41. But in absence of the notification of the buyer resource, 

along with the corresponding collection fees; the trader is completely out of the purview.  

 

Ms. Sunita concluded by stating that it is imperative for the National Biodiversity 

Authority to have stakeholder meetings with companies and the lawyers. Unfortunately, the 

National Biodiversity Act does not meet the lawyers which ultimately lead to lack of clarity 
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while they are dealing with their clients. The National Biodiversity Act should speak to the 

lawyers or the agents of the companies who are actually filing these applications. She stated 

that currently, biodiversity law is governed under the Ministry of Environment. The officers 

who are governing are all forest officers, who are trained to conduct raids, catching 

smugglers etc. She ended by suggesting that the officers need an orientation to look at 

facilitative system to allow companies, corporate, and commerce to work together in a 

cohesive manner.  

 

Dr. Claudia Seitz15 

 

Dr.Claudia divided her presentation on ‘Trade Secrets and Plant Variety Protection in 

the Light of Global Food Security’ into five sections and began with trade secrets for plant 

varieties. Initially, she made some remarks about the importance of trade secrets and their 

role in protection of plant variety.  

 

She emphasised that trade secrets play an important role for breeders. The concept of trade 

secretes was introduced by courts and subsequently developed and confirmed through case 

laws. Jurisdictions differ widely in the treatment of trade secret protection; hence, it is 

important to pay attention to the minimum standards laid down in the international law which 

should be adhered to by the nations which are members of the various treaties.  

 

She noted that in international law, protection for trade secrets is set out in Article 6 of the 

Paris Convention which talks about the protection of industrial property. Is also becomes 

important to look into art 39 of the TRIPS agreement. She is of the opinion that national laws 

provide a higher form of protection than these minimum standards in International law. 

However, she believes that it is important to look into these minimum standards because the 

national legislations should abide by them.  

 

Then she moved on to analyse the general principles of the protection of trade secrets and 

the three elements which are essential which are also stipulated in art 39 of the TRIPS 

Agreement. Under the ambit of protection of undisclosed information comes any information 

which is a secret, in the sense that is it not, as a body or in the precise configuration and 

 
15 Faculty of Law and Criminology, Ghent University, Ghent, Belgium.. 
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assembly of its components, generally known among or readily accessible to persons within 

the circles that normally deal with the kind of information in question. It should possess a 

commercial value and reasonable steps must be implemented, by the person lawfully in 

control of the information, to keep it secret. As per her, this would also be applicable to the 

secrets relating to the plant varieties such as plant breading, yeast of propagation etc. She also 

shared a diagram (displayed below) which will help us understand the equation. 

 

 

 

She then proceeded to talk about the general principles of trade secrets. Commercial 

interest is certainly the case with secrets relating to plant varieties, such as plant breeding. 

Protection of secrets for plant varieties and their parental lines relates rather to an operational 

secret than a trade secret because of its technical nature. Protection of trade secrets stands 

alongside registered intellectual property rights, such as patent, plant variety protection or 

other special protection rights, and is not dependent on them hence, it is a standalone right.  
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Trade secrets can relate to information such as molecular makers for certain plant 

properties or to plant materials, such as parental lines. Trade secrets are specifically important 

because of the inherent weaknesses in registered intellectual property rights, especially in the 

light of the enforcement of plant variety protection. Especially in the case of hybrid varieties 

the factual protection of one of parental lines by a trade secret is one of the strongest elements 

in a protection strategy. Of course, in the case of a hybrid variety the plant cannot be 

reproduced identically if there is no access to the corresponding parental lines.   

 

She then stated that in this context it should be noted that in contrast to parent law a plant 

variety is not made available to the public as part of a registration process to obtain plant 

variety protection. In most countries, the seed deposited by the applicant in the context of 

plant variety protection will not be accessible to the public during the process of plant variety 

protection. This is even the case when the plant variety protection expires. So, it is possible to 

obtain additional factual protection through trade secrets, which can in principle outlast the 

duration of any patent law. This is not possible for varieties which are patent protected under 

any patent law because in the case of a patent protection the filings are usually open to the 

public with the disclosure of the patent application.  

 

Then she moved on to talk about the advantages and disadvantages between trade secrets 

and patents. In the breeding area the applications of these rules for the protection of trade 

                                                                               Claudia Seitz 
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secrets for plant materials are controversial. She drew up a comparison between trade secrets 

and parents and explained the advantages and disadvantages. 

  

The apparent advantage with respect to trade secrets is the lack of the registration process 

and no time limitation whereas patents require a registration, inclusive of registration free and 

a time limit of maximum 20 years. However, a disadvantage for trade secrets is that there is a 

lack of public disclosure which is available in patents. A chart is displayed below for better 

understanding. 

 

 

 

She then highlighted the variation of law on protection of trade secrets among various 

countries. However, there are certain safeguards and regulations available in the international 

law. One such regulation is available in the part II, s 7 of the TRIPS Agreement. This 

contains provisions on the protection of confidential information. Further, para 2 of art 39 of 

the TRIPS Agreement (displayed below) regulates the appropriate protection of secrecy and 

mentions the tree essential elements as discussed above. Again, she emphasised on the fact 

that this is a minimal standard, and local legislations must comply with it. It is disputed 

however, whether plant genetics which are not open to the public, such as parental lines of 

hybrids, are to be assessed as information in the sense of TRIPS Agreement or not.  
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She then moved on to illustrate two scenarios to exemplify trade secrets for plant varieties. 

The first scenario dealt with a specific situation of trade secrets for plant breeding. She 

mentioned that the protection of secrets in the field of plant breeding differs from other 

technical areas in which a protection of business and industrial secrets can be used. This 

specific situation for plant varieties is based on the fact that plant varieties will be made 

available to the public through the sale and cultivation of these plant varieties. This can 

become relevant through the sale of plants, plant parts or seeds, but also through the analysis 

of the parental line in hybrid seeds.  

 

Moving on to the two scenarios typically for plant breeding: 

 

i. A variety that is not available to the public is being accessed illegally; 

and, 

ii. Traces of parental line from commercial hybrid seeds are obtained and 

specifically isolated after placing the seed on the market.  

 

It happens in breeding circles that plant material that is not accessible to the public, for 

example, a parental line is accessed without the prior placing of the plant material on the 

market or without the consent of the owner. In this context, the question arises as to what 

rights are owner of the illegally removed plant material is entitled to, especially if this 
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material is used for further breeding. There is case law with respect to this question. The US 

case of Pioneer Hi-Bred International v Holden deals with this situation where the court held 

that the parental lines of hybrid plants are considered as a trade secret, as long as appropriate 

measures have been taken, to ensure secrecy of these lines.  

 

However, she stated that the case law on this question is inconsistent. The case law in 

India is different. The case of Emergent Genetics Indian Pvt held in contravention to the US 

case. The court ruled that in the case of involving the misappropriation of maize, parental 

lines and their use for breeding for the protection of plant varieties, only plant variety 

protection rights are applicable. Other intellectual property rights, copyright, and trade 

secrets, are not applicable since this would ‘undermine fundamental principles of the Indian 

Constitution’. The adoption of the US case law in the matter of Pioneer v Holden was 

explicitly rejected because a corresponding restriction would reduce the ‘millennia ancient 

practice of agriculture based to an external monopoly based on ‘confidential information’. 

 

She then laid down a comparison between the two systems. She is of the opinion that the 

US courts value the primacy of property very highly, whereas the courts in India consider the 

breeder’s exemption as an independent privilege that is overriding other rights, including 

property rights.  

 

She then emphasised on the importance of trade secrets for innovation. Supporting the 

development of new varieties of plants is an essential response to achieving food security and 

agricultural sustainability, especially in the context of climate change and global population 

growth. Intellectual Property Rights, plant breeding rights as well as trade secrets for plant 

varieties and their parental lines are fundamental for the development of such new plant 

varieties considering climate change and the growth of the global population. New breeding 

is essential to solve these current and future challenges.  

 

She then talked about the 2030 Agenda for Sustainable Development which foresees a 

world where food is sufficient, safe, affordable, and nutritious and where economic growth, 

social development, environmental protection and the eradication of poverty and hunger are 

sustained and inclusive.  
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She then noted that according to art 25 of the UN declaration of Human Rights, everyone 

has a right to health and food. This is a political obligation on the states to grant these rights 

unequivocally. She then reiterated the important role that the intellectual property rights, 

plant variety rights and trade secret protection play in innovation and to reach these goals.   

 

In conclusion, Ms. Seitz emphasized how innovations in plant variety are essential to 

ensure sustainability for global food security especially in the context of the future challenges 

like climate change, global warming, and hasty population growth.  

 

Concluding Remarks: 

 

Prof Ramakrishna stated that “as you will recall, at the beginning of the Roundtable I 

mentioned that our goal in the Roundtable was to listen to your needs for further IPR research 

and teaching which are articulated during the Roundtable, in order to address these needs in 

our ongoing research and teaching work at CIPRA.  

I have been impressed with the rich diversity of views expressed by the stakeholders and 

the many practical needs for specific IPR research and teaching which were expressed on the 

subject.  

Having heard this exchange of views, we at CIPRA are committed to follow-up these 

needs with activities which address the needs.  To do this, we will leverage CIPRAs 

international linkages with the other countries, international experts and international 

organizations that have participated in this roundtable.   

As practical follow-ups from this Roundtable, we are thus considering three practical 

follow-up activities:   

First, as some of you may recall from some time ago, CIPRA had conducted research on 

the IPR strategies of biotechnology companies several years ago and was about to issue a 

resulting survey and IPR toolbox for such companies and other stakeholders.  If the IPR 

stakeholders are interested in receiving these research results and completing this work, we 

might resume work with the addition of also addressing the practical dimension of ABS 

rights management.  Concretely, we might split this material into: 

     (a) a practical set of tools for biotech companies and  

(b) some legal teaching material, with cases and case law, which we will use for IPR 

training seminars about the subject here at CIPRA.   
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Second, several participants and speakers have mentioned that the dematerialization 

processes of genetic resources require more research and understanding from an IPR and 

ABS perspective.  We will thus follow this up with a research and training focus in the 

coming semesters on this topic in order to provide practical resources and theoretical 

elaboration of the concept and its practical implications for stakeholders.  

Finally, we at CIPRA have numerous links with international organizations and we will be 

glad to facilitate sustained interactions for you with those organizations, like WIPO or CBD.  

Concretely, as Head of CIPRA, I participated in the pilot development of a new WIPO 

Distance Learning Course on IPRs and Genetic Resources in the Life Sciences, and its related 

WIPO mentoring activities for IPR management.  For those of you who are interested, we 

will try to facilitate personalized interactions through the WIPO training/mentoring course, if 

possible, and your participation in a personal IPR needs assessment survey in the context of 

the training.   

This will be particularly relevant for companies in the private sector, public agricultural 

research sector and universities working on concrete portfolios of PGRs and IPRs”.  

Prof. Ramakrishna further requested all the interested participants to send their full details 

to cipra@nls.ac.in mail id, or in the chat box of the roundtable platform, so that to follow up 

directly with the interested participants  after the Roundtable to create the linkages.   

Finally, he thanked all participants and panellists for their wealth of knowledge that they 

brought to the table and congratulated everyone for their cooperation for conducting a 

successful conference.   

 

 

  

mailto:cipra@nls.ac.in
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Presentations: 

 

DR. K. RAJA
16 

 

Dr. Raja commenced his presentation on ‘Morphological Characterisation of 

Traditional Rice Varieties of Tamil Nadu’. Rice has been known to be a staple to the 

Indian diet. Presently farmers around the country use 1 lakh varieties of rice. However, in the 

past years around 3 lakh varieties of rice have become extinct.  Hence, to bring back the 

extinct varieties there is a need to explore the present varieties. The traditional crop varieties 

are well adapted to the local environmental conditions because they have been selected and 

cultivated by the local farmers for generations. This leads to the production of traditional crop 

varieties to become stable and risk-resilient. They are resistant to pest and diseases, draught, 

salinity and they also have medical properties. Certain grains help with asthma, diabetes, 

hypertension and detox for the liver. These grains are also rich in vitamin B1, iron and zinc. 

These traditional varieties are also very genetically diverse.  

 

Dr. Raja highlighted that these traditional varieties are severely threatened by genetic 

extinction due to their replacement by modern genetically uniform varieties. The advantage 

with respect to locally adopted landraces is that they produce stable yields. They associate 

with the traditionally sustainable farming systems. With respect to this, it is necessary to 

determine the quality of the seeds which are produced and the genuineness of the variety is 

among the most important characteristics to be determined to understand the quality of the 

seed.  

 

He further warned and noted that it is necessary to protect the available traditional 

varieties because they are present in small quantities and framers are mostly shifting to 

modern cultivars due to their high yield potential. These traditional varieties also have the 

potential to be used as the parents in further breeding programmes for passing on specific 

trains which aids resistance against pests and disease, climate changes etc. Hence, to maintain 

ecological diversity these must be protected.  

 

 
16 Assoc. Prof., Dept. of Seed Science and Technology Seed Centre, Tamil Nadu Agricultural University, 
Coimbatore. 
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He further explained the objectives which are documentation of morphological characters 

of traditional rice varieties as per the DUS guidelines and asses the status of seed dormancy. 

With respect to the first objective, he informed that seeds of about 32 traditional varieties 

from different parts of Tamil Nadu were collected. Then crop was raised in the field for DUS 

characterization. Subsequently, off-type plants in all the varieties were observed and removed 

in the field. Finally, the plant and seed morphological characters of all the varieties were 

recorded and documented. Then he displayed a list of traditional varieties (for multiplication 

and characterisation). 

 

 

 

Displayed a picture of the field in which the crops were raised for depicting their diverse 

nature.  
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Then he showed pictures of basal leaf sheath pigmentation.  

 

 

 

Further, there is a picture of stem pigment. 
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Picture of purple pigmentation. 

 

 

 

Another important character is the stigma colour, in traditional varieties you can find 

purple colour stigma.  
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The grains also have purple tip, particularly during maturity period. 

 

 

 

The next picture shows the lemma tip colour which are purple and red. 
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Sometimes the presence of awn can also be witnessed. 

 

 

 

The grain colour of traditional varieties changes during the maturity stage. 
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Changes in seed colour can also be witnessed. 
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Then he provided us with the list of findings: 
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With respect to objective two, they have freshly harvested seeds of the 30 traditional 

varieties for the presence of the dormancy. The standard germination test was conducted at 5 

days interval. Then viability test was also conducted to confirm the presence of dormancy. 

All this information will be of use to various breeders.  

 

He presented a list which shows the seed dormancy and germination of traditional rice 

varieties. 
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Then he displayed the findings of the dormancy test: 
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In conclusion, we have a lot of traditional varieties which have to be protected for the 

development of further breeds which will be beneficial for everyone.  
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DR. KARUNAKARAN
17 

 

Dr Karunakaran commenced his presentation on ‘Linking Jackfruit Diversity to 

Sustainable Livelihood and Nutritional Security’. Jackfruit is a multipurpose plant but 

there is not much ongoing work on value addition. Their genetic diversity in innumerable but 

its varieties are minimal, only one or two, which is not popular among cultivators. 

 

Hence, his institute’s aim was to build varieties which have unique characters and can be 

easily adopted by the consumers as well as the cultivators. He presented pictures of various 

edible Artocarpus species. 

 

 

 

The he presented a picture which showcases the jackfruit diversity in India and stated that 

we are yet to extrapolate its full potential.  

 
17 Scientist and Head In-charge, Indian Institute of Horticulture Research Experimental Farm, Karnataka.. 
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Based on this, he stated, they started a selection of certain elite types by fixing certain 

criteria which is depicted in the picture below.  

 

 

 

Furthermore, they have identified two varieties, Siddu and Shankaraiah.  
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Then he displayed data on the diversity custodians of India.  

 

 

 

Further, he presented description of the Siddu variety and Shankaraiah. 
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Both these variations have proximate and phytochemical composition.  

 

 

 

Then he mentioned that the Indian Institute of Horticulture Research, Bangalore has 

entered into a MoU for commercialization and propagation of the Siddu variety. Hence, this 

is the innovative model which links biodiversity of jackfruit varieties with food and 

nutritional security. This is a novel initiative which has benefitted the farms by providing 
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livelihood and also builds up nutritional security. He then thanked everyone for the 

opportunity and concluded his presentation.  

 

DR. D. RAMAJAYAM
18 

 

Dr. D. Ramajayam commenced his presentation on ‘Breeding, Evaluation, Selection and 

Protection of Inter-specific Ornamental Banana Hybrids’. He began with a brief 

description of vegetative plants. Then he talked about hybridization, germination and planting 

of these vegetative plants.  

 

 

 

Then he mentioned certain shortlisted Indo-specific species. He displayed a list of 63 such 

progenies which he considers as good.  

 

 
18 Principal Scientist, Horticulture ICRA National Research Centre for Banana, Tamil Nadu. 
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Then he presented pictures of some of these 63 progenies. These progenies bear coloured 

fruits, foliage, rachis, pseudo-stem, etc.  

 

 

 

Further, he presented some pictures of colourful progenies. These are for ornamental 

purposes.  
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He then raised certain issues and questions. He is of the opinion that there is a need for 

stringent provisions for the protection of vegetatively propagated variety because as of today 

there is no specific provision in the PPVFRA with respect to this. A provision will stop 

people from making duplicates from a variety which they have purchased from a farmer. 

Presently, there is no measure for policing which can be put in place to stop consumers, 

private nurseries, companies etc. from making duplicates of vegetative variety. Hence, there 

must be an established agency which will take care of these issues.  

 

Further he noted that presently a single variety of hybrid can be registered, but in case 

from a single combination one has obtained a number of hybrids, each of these hybrids have 

to be registered separately. The real issue is with an ornamental crop such as this, even the 

breeder is unaware of the specific hybrid which will be more popular among the consumers 

this is because people have different preferences. So, according to him, it would be preferable 

to protect a group of hybrids which have the same parental combination and register 

accordingly.  

 

Further, it is preferable if a concessional registration fee is provided for a genetic stock 

which has an INGR number allotted by the ICAR-NBPGR. This is because, genetic stock is 

only used by the breeders and it not as profitable compared to a plant variety.  
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He concluded his presentation by requesting the authorities to address the issues raised and 

also displayed the picture of all the ornamental varieties which are vegetatively propagated.  

 

 

 

 

 

DR. ELANGOVAN
19 

 

Dr. Elangovan commenced his presentation on ‘Unexploited DUS Traits in the 

Improvement of Millets’. He started off by giving a small introduction on millets and 

explained its uses. He stated that the term ‘millet’ refers to a specific group of small-seeded 

cereals and forage grasses. They are used as food, feed or forage, fuel etc. and belong to the 

grass family that includes 8000 species within 600 genera and only 35 species comprising of 

20 genera have been domesticated. The millets account for 1% of the total food grains used in 

the world. Then he presented a list which talked about the origins of various types of millets.  

 

 
19 ICAR – Indian Institute of Millets Research, Telangana.. 
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There are also many health benefits of millets like they boost immunity, help in digestion, 

act as antioxidants, reduce cholesterol, reduce cardiovascular risks, etc.  

 

 

 

Then he displayed a chart on millet cultivation in the world.  
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Then he displayed a chart which depicts the nutritional composition of different kinds of 

millets. 

 

 

 

Then he displayed a chart of mineral composition of various millets.  
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Then he presented some statistics regarding millets improvement and PPV&FRA. 

 

 

 

Then he displayed some data regarding the DUS characterisation in Sorghum millet. There 

are certain unexploited traits listed below. 
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He talked about Konda Jonna, which grows up to five meters. 

 

 

 

Another variety he talked about is Irungu chola, where the pigmentation varies from red-

light red-purple. It protects itself from the birds and can be stored without any conservation 

efforts and for 2 years. It automatically gets grain resistance because the grain is completely 

covered by the gloom.  
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The he proceeded to talk about scented (Basmati) jowar found in Madhya Pradesh. 

However, scented or unscented character is not included in the DUS traits and he 

recommended that it should be. He also pointed out that bio chemical characters to be added 

because then they can exploit these characters for varietal improvement.  
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Then he talked about broomcorn sorghum found in the Uttarakhand region. 

  

 

 

There are lots of variations available as shown in the picture. The traits of these varieties 

are still untapped and must be looked into for further development of variations.  
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Then he referred to Pearl millet and mentioned some of its unexploited traits which are 

shown below.  

 

 

 

He noted that there are certain traits which prevent birds and ants from consuming the 

millets. It also has some other important traits which have to be exploited.  
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Then he mentioned the un-exploited traits in the finger millet. 

 

 

 

There are traits like two-whori fingers, folded fingers etc.  
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Another important character, he noted, is the late group and the medium group. These are 

mostly available in hilly regions, hence; it becomes important to have a suitable location for 

DUS testing.  

 

 

 

There are lots of variations and colours available in finger millets. The most used is the 

white coloured millets.  
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He then moved on to Foxtail millet and talked about its unexploited traits which are 

displayed below.  

 

 

 

Lots of variations also exist in the foxtail millets as displayed below.  
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Lots of species are available for foxtail millets as displayed below. 

 

 

 

It is also available in a variety of colours.  
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Then he moved on to barnyard millets and talks about its unexploited traits as listed 

below. 

 

 

 

There are a lot of variations in this as well. 
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Further, he talked about proso millet and mentioned its un-exploited traits.  

 

 

 

There variability is displayed below. 
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Then he proceeded to show the unexploited characters in little millets and then the variants 

available. 
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Then he mentioned the kodo millet and their un-exploited characteristics.  

 

 

 

After which, he discussed their variations as displayed below: 
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He then talked about the DUS guidelines they have prepared at IIMR which has been used 

by the seed agency. They have also started developing similar guidelines for small millets.  

Pros and cons of this study are listed below: 
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In conclusion, most of the DUS traits in different crops utilizes ideotype concept of 

cultivar development. DUS testing assigns the specific identity to the developed variety. 

Utilisation of unexploited traits helps to widen the genetic base in the crops and it opens the 

new area of research. Nutritional richness of millets demands the inclusion of biochemical 

traits in DUS testing to have added identity to the developed cultivar. Millets is the model 

crop for achieving food security, nutritional security and environmental security. Unique 

traits in germplasm lines demand to use them as reference lines of specific and unique traits.  

 

MS. PA LAKSHMI PRASANNA
20 

 

PA Lakshmi Prasanna commenced presentation on ‘A Decade Journey under PPV and 

FR Act of Indian: Emerging Challenges and Opportunities’. Ms. Lakshmi began by 

discussing a ‘world seed partnership’ that is created on a global level to support development 

of seed sectors in different countries through effective seed regulatory framework based on 

four primary elements. There are four partners in this partnership.  

 

i. The UPOV for IPR for plant varieties; 

ii. The International Seed Testing Association (ISTA) for seed quality 

assurance; 

 
20 Senior Scientist (Agriculture Economics) ICAR – Indian Institute of Rice Research, Hyderabad.. 
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iii. The Organisation for Economic Co-operation and development 

(OECD) for seed varietal certification system; and, 

iv. The International Seed Federation (ISF) for facilitating growth of local 

seed industry.  

 

Even at Indian level, major regulations influence seed sector like the Seeds Act and Seed 

Control Order, Seed Bill, Competition Act, GM Crop Regulations, Intellectual Property 

Rights.  

 

The Seeds Act 1966 regulates only notified kinds and varieties of seeds. The seeds control 

order, 1983 is an order which was issued under the Essential Commodities Act 1955 for the 

control of the production, supply and distribution of and trade and commerce in certain 

commodities. Under the Essential Commodities Act, the government has power for 

controlling the price at which any essential commodity may be brought or sold.  

 

Parliamentary standing committee recommended that a price regulatory provision should 

be made in the seeds bill to control prices of seeds to ensure that the farmers are not charged 

exaggerated price by seed suppliers. Competition Act has three major sections which are 

relevant to IPR issues.  

 

i. Prohibition of anti-competitive agreements; 

ii. Prohibition of abuse of dominant position; and,  

iii. Regulation of combinations. 

 

Ms. Lakshmi further described the progress under PPV&FRA till 2019 through a chart 

which is provided below.  
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She then provided for an overall portfolio displayed below.  
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Then she displayed data for farmer’s varieties distribution across the State and Odisha is in 

the lead with 761 PVPs. 

   

 

 

Then she displayed statistics about the concentration of rice PVP certificates in private 

industry in India. The chart is displayed below. 
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The below chart depicts the latest status of crops as on 31-12-2020. 

 

 

 

Further, she talked about some emerging insights. IPR influences structure and 

competition in both upstream research sector and downstream seed marker. This IPR and 

competition interaction in-turn influences seed price and other seed related legislations will 

influence the IPR and competition interaction.  
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With respect to plant varieties protected under the Act, henceforth price fixation shall be 

taken up under s 28 of PPVFR act, only with the authorization of registered breeder or his 

assignee, as per the terms and conditions agreed upon for the purpose between the right 

holder and others concerned. The trait value/price fixation of varieties registered under 

PPV&FR Act shall be done under the PPV&FR Act only during the period of protection of 

the variety concerned. According to her, this will lead to dual pricing regime, one for 

varieties protected under PPVFR Act and other varieties which are not registered under 

PPVFR and also for varieties which are not registered under PPVFR and also for varieties 

which are not registered under PPVFR and also for varieties whose protection period expired.  

 

Further, she elaborated on how we have a three-level market now: 

  

i. The upstream innovation market; 

ii. Middle level technology licensing market; and, 

iii. Downstream seed market. 

 

2019 PPV&FR notice covers all three levels of market but no clear guidelines for 

implementation and monitoring.  

 

She also pointed out some issues like overlapping IPRS, sequential overlap addressed by 

making it compulsory that a hybrid must be registered along with its parents, simultaneous 

overlap, PVP and GI and PVP and Parents. She also threw light on some opportunities, 

farmers; varieties in sustainable farming and bio-diversity conservation, use of frontier 

technologies like block chain technology in ensuring benefit to farmers, use it or lose it 

provision, extant varieties regulation, possibility for developing licensing guidelines and Data 

based monitoring of prices of varieties protected under PPV&FR.  

 

In conclusion, she stated that interaction between several regulations is needed and an 

interdisciplinary approach must be adopted and there is a need to monitor all three levels of 

marketing to ensure affordability of seeds to farmers.  
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MR. SANSKAR
21 

 

Mr. Sanskar commenced his presentation on ‘Creating Bridge between Plant Protection 

and Promoting Biotechnology’. He began by warning about the limited availability of 

natural resources. He then emphasised upon how climate change can further threaten the 

presence of these natural resources. Hence, biotechnology is the key to combat the biotic and 

abiotic stresses. For example, genetic engineering in agriculture has allowed the scientists to 

introduce desirable from other species into the crops. Then the crops become genetically 

engineered or genetically modified crops. Genetic engineering has grown rapidly around the 

globe in recent years.  

 

Then the presenter talked about the introduction of BT cotton in India and indicates at its 

substantial increase in production within few years. India has also surpassed China in the 

production of BT Cotton.  

 

 

 

He also indicated the increase in the area of production over the years through a chart. 

 

 
21 Student, National Law University, Nagpur. We thank A Jahnavi for making the rapporteur’s report for Mr. 
Sanskar. 
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Then the presenter discussed the consequences faced by the genetically engineered corps 

in India. He mentioned environmental impact, price hikes, monopolies, fake seeds etc.  

 

Then he mentioned the various laws which provide IPR regulations for the plants and 

gives a brief idea about each of those laws. He stated that such laws protect the interest of 

commercial and traditional plant breeders. He talked about the PPVFR Act and how it 

recognises the multiple roles played by the farmers in cultivating, conserving, developing and 

selecting varieties. With regards to developing or selecting varieties, the Act refers to the 

value added by farmers to wild species or traditional varieties through selection and 

identification of their useful traits. Accordingly, farmers’ rights encompass the roles of 

farmers as users, conservers and breeders.  

 

In conclusion, he stated that IPR standards can facilitate the rapid spread of hybrids as 

seen in the China case, restrict access to genetic resources for adaptation by both farmers and 

scientists, and do not provide any incentives for in situ conservation by farmers. Reform of 

IPRs, protection of farmers’ rights to traditional varieties and improved market access for 

farmers varieties are urgently needed to create incentives for in situ conservation of 

thousands of traditional varieties that are in danger of being lost. These measures should be 

addressed as a priority in national adaption actions and international climate change 

negotiations.  
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MS. ESHA BHARATI
22 

 

Ms. Esha Bharati began her presentation on ‘Plant Breeders’ Rights and PPV and FR 

Act, Analysis of its Legal Framework, Effectiveness, Implementation and Drawbacks 

Regarding Indian Farming Culture’. She began with an introduction of the PPV Act, the 

sole purpose of which is to protect the new variety of plants and their usage in the market as 

they can be exploited by the private companies and global MNCs. This Act provides for a 

solid foundation for the successful framework for the security of plant assortments, the rights 

of agriculturists and plant breeders, and to empower the improvement of modern assortments 

of plants, it is vital to consider and to ensure the rights of the farmers regarding their 

commitments made at any time in preserving, progressing and making accessible plant 

hereditary assets for the up-gradation of modern plant varieties.  

 

If we look at the inception of the policy, she said, we must focus on two important 

conventions – the TRIPS agreement and the UPOV convention. India is a signatory to the 

TRIPS Agreement. This agreement is also responsible for laying the foundation of the PPV 

FR Act. Cl 27.3 (b) of the Agreement gives the option to the country to cover the plant 

varieties by their own legal framework.  

 

The latter convention is the UPOV Convention which is also called the convention to 

protect the new varieties of plants. Its purpose is to ensure that the member States of the 

Union acknowledge the achievements of breeders of new plant varieties, by making available 

to them an exclusive property rights, on the bases of a set of uniform and clearly defined 

principles. To be eligible for protection, varieties have to be distinct from existing, commonly 

known varieties, sufficiently uniform, stable and new in the sense that they must not have 

been commercialised prior to certain dates established by reference to the date of the 

application for protection.  

 

PPV and FR Act 2001: This has been one of the major developments in the process of 

developing policies concerning the Intellectual properties of the new varieties of plants. This 

Act becomes the first national conservation plant variety legislation passed in 2001 to provide 

 
22 We thank A Jahnavi for making the rapporteur’s report for Ms. Bharati. 
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an entry and a beneficial clause for breeders’ rights. The act allows the farmer to edify the 

geographical origin of the genetic capital including the pedigree of the new variety as well as 

its accession.  

 

The legislation refuses to fulfil recommended processing conditions if the farmer can seek 

compensation from the breeder through the PPV and FR authority interference which 

provides compensation from the third right. The farmer will not be prosecuted if he or she 

may show in the court that he or she was unaware of the nature of any rights at the time of the 

violation under the PPV and FR Act. It also provides immunity to framers from unintentional 

violation. They are also excluded from paying chargers which are usually payable in variety 

certification and other services provided by the PPV and FR Act.  

 

The Indian judiciary has also helped in the interpretation of the Act. This is evident from 

the decisions of the Pepsi Co v Farmers and Maharashtra Hybrid Seed Co &Anr v Union of 

India & Anr. In the case of Maharashtra Hybrid Seed Co &Anr v Union of India &Anr, the 

Delhi High Court clarified that the definition of hybrid seed does not fall under propagating 

material as it cannot regenerate like how its parental line does.  

 

The Delhi High Court found the language of s 15(3) to be ambiguous and emphasised on a 

purposive interpretation of the clause. The act was available for the protection of the farmers. 

Furthermore, in a related conflict, Article 6 clause one of the 1990 of the UPOV convention 

the novelty of the parent line is lost by the commercial use of the hybrid and such 

interpretations are not convincing. India has an obligation to protect its intellectual property 

rights since it has ratified the TRIPS Agreement.  

 

Demerits of the Plant Breeder’s Rights in India: The PBR show a trait of establishing 

genetic material of a specific trait which can bar the new type of variants to underperform in 

the market and this can lead to the establishment and promotion of monopoly and take away 

traditional rights of the farmers. It may also lead to increase in prices and inflation which will 

result from this monopoly. There will also be a reduction in the genetic variability and a 

compulsion to purchase fresh seed every year.  

 

Seed Regulation and PPVFRA: Seed is the basic and most critical input for sustainable 

agriculture. The developments in the seed industry in India, particularly in the last 30 years, 
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are very significant. A major re-structuring of the seed industry government of India through 

the National Seed Project Phase I which was from 1977-78, Phase II from 1978-79 and Phase 

III from 1990-91, was carried out, which strengthened the seed infrastructure that was most 

needed and relevant around those times. This could be termed as a first turning point in 

shaping of an organised seed industry.   

 

She went on to highlight that introduction of New Seed Development Policy was yet 

another significant mile stone in the Indian Seed Industry, which transformed the very 

character of the seed industry. The policy gave access to Indian farmers of the best of seed 

and planting material available anywhere on the world. The policy stimulated appreciable 

investments by private individuals, Indian Corporates and MNCs in the Indian seed sector 

with strong R and D base for product development in each of the seed companies with more 

emphasis on high value hybrids or cereals and vegetables and hi-tech products such as Bt. 

Cotton. Therefore, farmers have a wide product choice and the seed industry today is set to 

work with a farmer centric approach and is marker driven. However, in order to survive in 

these market conditions there is a need for a lot of reform and development which is yet to be 

undertaken.  

 

While concluding, she stated that in this era of rapid privatisation of agriculture, the Act 

recognised the role of tradition in farming practices, land management etc. However, it 

should aim to close the gaps in the act and development a national seeds strategy which 

complements the Act. Protecting farmer’s rights becomes critical in a country like ours which 

it is a primary activity. All the Acts like the PPV and FR Act, the seed strategy etc. should be 

in sync to provide other countries a blueprint to follow.  

 

MS. PRATISTHA SHARMA 

 

Ms. Pratistha Sharma began her presentation on ‘Food Security under the TRIPS 

Provisions for Plant Variety Protection’. The UN has tried to define the term ‘food 

security’ as physical, social, and economical accessibility to sufficient, safe and nutritious 

food that meets food preferences, dietary needs for an active and healthy lifestyle to all 

people, at all times. Food security and IPR are interrelated because food security ensures 

access to essential grains and availability to these grains is necessary. IPR provides security 
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to the breeders who bring about innovation in the food grains. Development of plant varieties 

is essential to sustenance of food security.  

 

The Green Revolution which introduced the ‘High Yielding Variety’ seeds transformed 

Indian Agriculture by boosting crop growth substantially. Farmers who have bred and 

developed new plant varieties are responsible for the discoveries and developments made 

through pioneering research and conduction of manufacturing of diverse varieties. The rapid 

progression in discovery of plant varieties and its development requires protection. The 

organisation of IPR in plant varieties is informed by the TRIPS Provisions adopted in the 

domestic legislations of different countries.  

 

There is a balance to strike when it comes to food security and IPR because these good 

can’t be quantified as consumer goods as these are necessary for humans to sustain their 

lives. Moreover, development of these varieties requires various stages of hybridisation and 

field trials which need substantial investment of time, financial resources and knowledge. 

Hence, to maintain innovation and accessibility of these grains, balance is necessary.  

 

Art 27 of the TRIPS agreement says that the “members shall provide for the protection of 

plant varieties either by patents or by an effective sui generis system or by any combination 

thereof.” This provides each member nation with the freedom to establish a plant variety 

protection regime which is beneficial to them. 

 

The success of any plant breeding program crucially hinges on access to foresight 

information on markets, environment and climate. However, it is observed there’s a bias 

towards protecting breeders and biotechnologists at the expense of the farmers and local 

communities. This is essentially monopolising the traditional practices of these domestic 

communities. It also lacks a benefit sharing mechanism with too much discretion left to 

nations to adopt a sui generis system of protection. Its provision to protect micro-biological 

processes and genes is not accepted by several WTO members.  

 

Plant variety systems in different countries vary substantially. For example, 56% of the 

Latin American and Caribbean states and 80% of the countries in the Asia-Pacific region 

haven’t implemented art 27.3(b) of the TRIPS agreement. India has developed a specific 

system for plant variety protection through the Protection of Plant varieties and Farmers 
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Rights Act 2001 which has provisions for benefit sharing, rights and limitations of breeders 

and researchers, establishment of gene fund etc.  

 

Although, under the TRIPS provisions, plant breeding is promoted by the provision to 

encourage countries to implement a sui generis system facilitating agricultural development. 

However, the lack of a cohesive and uniform set of guidelines, left the nations to determine 

their standards for ‘effective’ etc. undermines the position of traditional small-scale farmers 

against big cooperatives in plant variety breeding and the subsequent agricultural 

development in ensuring food security.   

 

Finally, Ms. Sharma discussed some suggestions that there should be provisions for 

appropriate time and space for developing countries to elaborate, in a more integrated and 

consultative way, legislation that properly meets their needs. It should also protect 

biodiversity, promote sustainable use, and give fair recognition to the rights and interests of 

local communities.  

 

VOTE OF THANKS AND CONCLUDING REMARKS: MR. JNANA TEJA
23 

 

He thanked all the presenters for presenting their research and participants for staying 

connected throughout the conference. He then thanked the panellists for their inputs and Prof. 

Ramakrishna for providing them with the opportunity to conduct this session. He also 

thanked all the co-ordinations including the IT department of National Law School of India 

University, Bangalore for their help in conducting a successful session.  

 

 

 

 

 

 

 

 

 

 
23 Research Associate, IPR Chair on Department for Promotion of Industry, and Internal Trade, NLSIU. 
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ABSTRACTS 

MORPHOLOGICAL CHARACTERIZATION OF TRADITIONAL RICE VARIETIES OF 

TAMIL NADU 

Dr.P.R.Renganayaki, Dr.J.Renugadevi, Dr.K.Raja, Dr.D.Thirusendura Selvi 

Dr. R.Vigneshwari and Dr.S.S.Sundareswaran 

Department of Seed Science and Technology, Seed Centre, TNAU, Coimbatore - 3  

 India is endowed with rich diversity, in rice alone around four lakh varieties were 

available in the early days. Besides its inherent value most of the varieties have the potential 

to perform well under adverse climatic conditions. Realizing the nutritive and medicinal 

value of traditional rice varieties, the consumption of these varieties is increasing nowadays. 

Hence, the characterization of traditional rice varieties will be helpful in distinguishing the 

individual varieties for further utilization in the crop improvement programme. With this 

background, a study was conducted at Department of Seed Science and Technology, Tamil 

Nadu Agricultural University, Coimbatore to characterize the traditional rice varieties of 

Tamil Nadu.  

Around 25 traditional rice varieties were collected from the different places of Tamil Nadu. 

These rice varieties were characterized for 64 morphological characters as per the DUS test 

guidelines of PPV&FR Act 2001. The results of the study indicated that the traditional rice 

varieties have at least one distinct character from the existing varieties. The study also 

revealed that the traditional rice varieties had wider genetic diversity when compared to 

present cultivated types. This paper analyses the morphological characters as per the DUS 

test guidelines under the PPV&FR Act 2001 and its implications. 
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LINKING JACKFRUIT DIVERSITY TO SUSTAINABLE LIVELIHOOD AND 

NUTRITIONAL SECURITY 

G. Karunakaran, Pritee Singh and M. Arivalagan  

ICAR-Indian Institute of Horticultural Research, Hesaraghatta Lake Post, Karnataka 

E-mail: ganesan.karunakaran@icar.gov.in 

Jackfruit is an evergreen tree grown in tropical and subtropical regions throughout the 

world. Study was conducted with the objective to identify unique varieties from farmers 

which will help sustainable livelihood of the farmers and also ensure the nutritional security 

of the community. With this objective, ICAR- IIHR-Karnataka, undertook survey and 

identified two superior jackfruit genotypes.  The farmers were recognised as the “Custodians 

of Genetic Diversity” for conserving these unique jackfruit varieties. To meet the increased 

demand of grafted plants of these varieties, ICAR-IIHR created a Public-Private Partnership 

model in 2017 for commercialization of these varieties with revenue sharing. Our innovation 

has not only transformed his livelihood, but also benefitted 50,000 farmers who received the 

quality planting materials of Jackfruit. This paper observes the innovative model of linking 

biodiversity of jackfruit varieties contributing towards food and nutritional security observed 

under the PVP and FR Act, 2001. 
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BREEDING, EVALUATION, SELECTION AND PROTECTION OF INTER-SPECIFIC 

ORNAMENTAL BANANA HYBRIDS 

D.Ramajayam, Principal Scientist (Horticulture) 

ICAR-National Research Centre for Banana, Tiruchirapalli, Tamil Nadu, India 

 

The world ornamental market is highly dynamic and demands constant novelties. The use of 

fruit crops such as banana with unique ornamental features can be an interesting alternative to 

meet the demand of ornamental industry. The wide genetic diversity present in Musa, with 

about 32 species and 100 cultivars in India, is still underexploited for their ornamental traits. 

The banana genetic diversity in India has been primarily utilized for generating new cultivars 

for food with biotic/abiotic resistance.  

 

The number of seeds per fruits varied highly within the hand and within the crosses. About 

362 novel ornamental banana hybrids were evaluated in the open field conditions and 

characterized for their potential use. We observed great variability among the progeny in all 

the characteristics like shape and colour and for quantitative traits.    

 

This paper analyses about the issue of the ways and means to protect these elite lines and the 

problem of exclusive right, and whether a genetic stock be protected under PPVFRA act?  
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UNEXPLOITED DUS TRAITS IN THE IMPROVEMENT OF MILLETS 

M Elangovan and Amasiddha Bellundagi 

 ICAR-Indian Institute of Millets Research, Rajendranagar, Hyderabad – 500030, 

elangovan@millets.res.in   

Millets are the part of Indian civilization and a major food; they represent an array of small 

but strong grain species. In the crop descriptor for DUS characterization, Protection of Plant 

Varieties & Farmers' Rights Authority directs the breeding towards ideotype concept, and the 

development of cultivar utilizes the DUS characters in every crop to maintain its identity. 

Utilization of unexploited traits which were mentioned in DUS guidelines of different millets 

itself gives many ways of utilization of germplasm lines and may also provide resistant 

sources for different biotic and abiotic and nutritional characters. It is high time to include 

nutritional parameters in range for classification and identification of distinctness in millets 

genotypes as the protection of millets varieties lies on its nutritional importance especially for 

calcium, iron, zinc, protein etc., 

 

 

 

 

 

 

 

 

 

 

 

 

mailto:elangovan@millets.res.in


DPIIT CHAIR ON IPR, NATIONAL LAW SCHOOL OF INDIA UNIVERSITY, BENGALURU 

Sponsored by Ministry of Commerce and Industry, Government of India 

A DECADE JOURNEY UNDER PROTECTION OF PLANT VARIETIES & FARMERS' 

RIGHTS ACT OF INDIA: EMERGING CHALLENGES AND OPPORTUNITIES 

P.A.Lakshmi Prasanna, L.V.Subba Rao, A.S.Hari Prasad, Amtul Waris, B.Nirmala and 

S.Arun Kumar 

ICAR- Indian Institute of Rice Research 

India enacted Protection of Plant Varieties & Farmers' Rights Act (PPV& FRA) in 2001 for 

protecting Intellectual Property Rights on plant varieties. Actual plant varieties registration 

under the Act began in 2009. What is the progress of registration? How far the objective of 

creating IPR in the context of plant varieties is being met in terms of incentivizing varietal 

development?  What is the effect of PPV& FRA on competition? These questions will be 

answered based on empirical analysis of data. During the last decade journey, some issues 

like overlapping of different types of IPRs in plant variety protection and interplay of IPR 

and other regulations were identified and attempts to address them were made. What are 

these attempts and what are the associated implications? In the context of rapid technological 

developments in plant breeding sector, what are the emerging challenges and opportunities in 

accelerating varietal registration under the Act? What are the recent developments in other 

regulations which are of  relevance in enforcing IPR under  PPV& FRA. What are the 

implications of the PPV& FRA in supporting food security and biodiversity? What are the 

needed initiatives in order to strengthen role of PPV& FRA in supporting food security and 

biodiversity? These issues will be discussed in the paper. 
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EVALUATING FOOD SECURITY UNDER THE TRIPS PROVISIONS FOR PLANT 

VARIETY PROTECTION; GLOBAL AND INDIAN SCENARIO 

Pratishtha Sharma, Amity Law School, Amity University, Noida, 

Development of plant varieties is essential to sustenance of food security around the world. 

The Green Revolution which introduced the ‘High Yielding Variety’ seeds transformed 

Indian Agriculture by boosting crop growth substantially. The development of such improved 

varieties and their distribution whilst ensuring the rights of plant breeders is regulated by the 

legislative frameworks adopted in different jurisdictions. The TRIPS Agreement provisions 

inform the dissemination of various intellectual property rights at an international level, 

influencing the domestic laws of different countries. 

         A comprehensive study of Article 27.3(b) of the TRIPS Agreement and its implementation in 

different jurisdictions which affect the scope and extent of protection granted under their 

domestic laws, to the patent-breeders and researchers and its following effect on the 

availability of such plant varieties to individuals around the world in support of food security, 

helps in identifying and examining the key factors that enable access to different plant 

varieties. 

 

         This paper attempts to evaluate food security globally and domestically under the plant variety 

protection provisions of the TRIPS Agreement and recognize the challenges in its 

implementation in protection of plant varieties with the help of case studies. This paper 

analyses and discusses the learning outcomes and future scope in the study to further identify 

opportunities for legal reform. 
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CREATING BRIDGE BETWEEN PLANT PROTECTION AND PROMOTING 

BIOTECHNOLOGY 

Mr.Sanskar Barekar, Student Maharashtra National Law University, Nagpur 

Agriculture  is backbone and threshold of Indian economy and civilisation contributing share 

of 19.9 percent in 2020-21 which is higher than 17.8  percent in 2019-20 past year.But Indian 

subcontinent and it’s major parts faces climatic calamities like drought, flood  etc. 

Traditionally India serves major breeds of climate resistance plants and crops like pearl 

millets parallely with modern biotechnology, in 2019 new variety of chickpea was introduced 

‘Pusa 10216’ and ‘MABC-WR-SA-1' by Indian Agriculture Research Institute (ICAR) and 

University of Agriculture Science (UAS) , Raichur in collaboration with ICRISAI. Research 

paper focuses on emphasis on research and productivity of resistive crops versus climatic 

calamities and addition to it revolutionize and progress in Plant breeders Rights and creating 

bridge between traditional seeds and its conservation. Secondly research paper focuses on 

rights of the breeders essentially derived varieties and PBRs in addition to commercial plant 

breeders. Paper exercise and discuss PBR's and arising contribution for development of 

agriculture system as well as focuses restoring balances between rights of traditional 

recognition of farmer’s right and modern breeders in regime of intellectual property 

protection which need  attempt in large interest of development with inclusion of farmer 

dominating system. There should be balance between conservation of traditional genomic of 

subcontinent as well as need of revolution  for way forward productivity.  
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PLANT BREEDERS' RIGHTS & PPV&FR ACT: ANALYSIS OF ITS LEGAL 

FRAMEWORK, EFFECTIVENESS, IMPLEMENTATION AND DRAWBACKS 

REGARDING INDIAN FARMING CULTURE 

Isha Bharti* and B.R. Sharan**24 

The breeding of a new variety of plants and their usage in the market can be exploited by the 

private companies in the market. To provide a foundation for a successful framework for the 

security of plant assortments, the rights of agriculturists and plant breeders, and to empower 

the improvement of modern assortments of plants, it is vital to consider and to ensure the 

rights of the farmers regarding their commitments made at any time in preserving, 

progressing and making accessible plant hereditary assets for the up gradation of modern 

plant varieties. The presence of the Plant Breeders' Rights (PBRs) with the additional 

references and the ratification of the TRIPS agreement and the UPOV convention has led to 

the huge evolution and development of the PBRs in different countries worldwide. The 

Protection of Plant Varieties and Farmers' Rights Act, 2001 has been one of the major 

developments in the process of developing policies concerning the Intellectual properties of 

the new varieties of plants. 

This paper mainly consists of the introduction of the legal framework made to the farmers 

and the breeders to the Protection of Plant Varieties and Farmers' Rights Act, 2001 or 

PPV&FR Act, 2001. It also mentions the implementation and the effectiveness of the 

enactments and the policy. This paper further mentions the effectiveness of the PBRs in India 

and how these are being implemented since their inception. The paper also analyses various 

developments in the Act with respect to the prominent judicial decisions of the courts within 

the jurisdiction of India. It also throws light concerning the consensus between the seed 

regulation of India and plant variety protection. Further, the exploitation of the PBRs and 

problems related to patents and IP rights of breeders and farmers. 

 

 

 

 
* 1st year; B. Com.L.LB; Institute of Law, Nirma University 

** 2nd Year; B.B.A.L.LB; KLE Society’s Law College, Bangalore 
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